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Le mot du rédactenr

L'AIJA a trente ans !

ue de chemin parcourn depuis la

fondation, ['A1JA a grandi et J'ai
demandé & certains de nos anciens
Présidents d'évoquer leurs souvenirs.

Notre Association a comiwu des Prési-
dentes et des Présidents aux personnali-
tés trés diverses, mais, qui onl teujours
su maintenir I'esprit ALJA.

L'ESPRIT AITA, c'est un doux mé-
lange de jennesse, de compétence, de
bonne humeur qui produit une convivia-
lité bien agréable.

Dés le premier Congrés de I'ALIA au-
quel j'ai participé, j'ai eu l'impression
J’étre membre de 1'Association depuis
longtemps.

A TAIJA toutes les bonnes voloniés
étatent et sont toujours recherchées et ie

Bureau m'a_fait 'honneor de me confier
d'intéressantes responsabilités.

Jai eu le plaisir d'étre Commissaire
aux travaux de MUNICH, puis Rédac-
teur adjoint et enfin Rédacteur en Chef
de la GAZETTE de I'Association, j'ai
également participé i l'organisation d'un
cours de droit frangais et du Comité Exé-
cutif de VERSAILLES.

Grice 4 I'Association, j'ai vécu des
moements privilégiés dans des lienx fort
agréables,

Certains épisodes méritent d'&tre rap-
pelés

DUBLIN et le Réfectoire de TRINI-
TY COLLEGE, RIO, BADEN BADEN,
COPENHAGUE ou T'AIJA en paquebot
et & I'opéra, MUNICH, DELHI et son
POLO, VERSAILLES, COIMBRA ct

Création de la fondation AIJA

L Fondation AIJA est née &
a Amsterdam, cette fondation est
une idée ancienne a I'AlJA mais elle
n'avait pu encore se réaliser.

Grice & la détermination d"Elisabet
Fura Sandstroem, de Frangois Ruhlmann
et d'Emmanuel Hayaux du Tilly, le pro-
jet de fondation a pu se concrétiser.

Le but de la fondation est de faciliter
la formation des confréres dans de nom-
breux pays aux situations politiques in-
stables, et dont les éconormies rendent
délicates I'exercice matériel de Ja profes-
Sion.

La Fondation contribuera & cdté de
I’ Association, avec les jeunes membres
et avec no$ anciens qui ot toujours su
aider |" Association par leurs expériences,

1"AJA a toujours souhaité agir effec-
tivement et la Fondation naissante sou-
haite d’ores et déja apporter son appui &
deux projets.

Yous &tes tous conviés 4 Douala (Ca-
meroun) pour une réunion intercontinen-
tale organisée sur place par notre confré-
re Pierre Nthepe du 11 au 14 février
1993, Pierre nous décrit dans la Gazelte
la charmante ville de Douvala, et je suis
sitr que vous vous rendrez nombreux i
cette-réunien qui vous permettra de

connaitre des confréres d’autres hori-
ZOTS.

Au cours de la réunion les thémes

suivants seront abordés:

- L’indépendance de 1"avocat

- Lafonction de la défense

- L’avocal conseil

- Ladéontologie internationale

- Les mécanismes internationaux de
protection des droils de 1'Homme.

Un programme détaillé sera diffusé
aux menthres de 1 Association,

La Fondation veut apposter son sou-
tien également & un séminaire d’arbitra-
ge qui se tiendra & Budapest au mois de
juin 1993. De nombreux confréres de
Pest de 1'Europe souhaitent participer 4
nos travaux mais la situation écono-
migque de faillite des anciens pays socia-
listes ne permet pas & nos confiéres de
venir facilement.

La Fondation souhaite apporter son
aide matérielle pour permettre 4 la soli-
darité entre jeunes avocats de s’exprimer
de fagon pratique et non sur le sewl ter-
rain des belles déclarations.

Longue vie 4 la Fondation !

Jean Frédéric Mauro
Paris, septembre 1992

son frain spécial, PALERME et Ja Villa
IGEIA, VANCOUVER, MONTREAL,
BERLIN avec et sans mur, ALGER la
belle, la POLOGNE libérée et j'oublie
bien des lieux de nos réunions.

Partout T'accueil chaleureux et I'am-
biance AIJA ont été présents.

L'Association nous donne la possibi-
Tité d'ume ouverture sur le monde et nous
permet de connaitre d'autres facons de
penser et de travailler.

A bientét dans 30 ans au Club des
OLDINSTES !

Jean-Frédéric MAURQO,
SAINT POURCAIN SUR SIOULE,
Aoifit 1992,

Motion votée
lors de I'Assemblée Générale
de PAIJA le 21 aodit 1992,
a Amsterdam (Pays-Bas)

Fidéles & lewr idénl d bumanisie,
de respect des droits fondmmentanx ¢
de démacratie, les jeunes avocats du
monde condaninent los polftiquer ot
les pratiques d'bégdmonie raciale,
Gthigue o veligiense o les crimes
qu'elles engendrent sous diverses
formes dans plusieurs pays.

Resolution adopted
by the General Assembly of
the AIJA on 21 August 1992,
12 Amsterdam (Netherlands)

Faithfull to their ideas of bumani-
1y, the respect for fundamental
buman vights and denocracy, the
young lawyers of the world condemm
policies and praciices of tacial, eibic
or religions dominance and offences
which ave commitied agamst other

SYOHES 110 MGy oM,
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M Aija - Spotlights

lors que le samedi 30 mai, nous

observiens Bratislava depuis les
hauteurs de Burberg, la cloche de la
cathédrale de Bratislava sonne onze
coups, annengant la fin proche de nos
groupes de travaux tant réussis.

Cela nous a rappelé que cette capitale
de 1a Slovaquie avait été jadis capitale du
royaume de Hongrie et que dans cette
méme cathédrale furent couronnés les
rois hongrois et l'impératrice d'Antriche
Marie-Thérése. Nous avions vue sur
I'Autriche et la Hongrie et certains
d'entre nous ont pu voir dans le cows du
Danube, gui coviait tranquillement 4 nos
pieds, le symbole d'une alliance entre les
peuples appartenant an passé, mais peut-
&(re aussi au futur,

Cette vue sans aucon doute frés belle
de la ville a été gichée par une affreuse
cicatrice. Une voie rapide a en effet éié
construite au début des années 79, qui
traverse la vieille ville en son centre
apres Ta destruction du vieux quartier
juif, longe la vieille enceinte de la ville
gt frole sans pudeur l'antel de la cathé-
drale.

Hier encore nous participions & nos
ateliers de travaux avec le comité d'orga-
nisation {Ludile, Udvaros, Maly et Pritz)
et environ 40 collégues, sur la constitu-
tien de société & IEst, par l'exemple de la
Tchécoslovaquie. Grande était notre joie
de voir I'attraction que cette ville exerce
et qu'ainsi tant de nos collégues aient fait
le voyage

Qu'ils en soient tous remercids !

Quelle joie de voir que ni Gabriele
Koetschau, de Flensburg, ni Ralf Benes-
¢h, de Miinster, ni Jéréme de Montmo-
Jin, de Genéve, n'avaient reculé devant
l'effort pour venir & celte manifestation
d'un seul jour, si loin de chez eux. Com-
hien d'antres seraient volontiers venus si
la manifestation n'avait pas été crganisée
pour des germanophones ?

It faut dire & ce sujet que de telles
manifestations A Bratistava ne présentent
plus guére d'originalité. J= crois pourtant
que l'activité de 'AITA & I'Est, qui a ét8
organisée (rés (8t ef en particulier ici &

Bratislava
Tchécoslovaquie, Workshop.
28-30 mai 1992

Bratislava, a conduit 4 des liens particu-
liers avec les jeunes collégues de ¢e do-
maine. C'est pour cela que ['Ordre des
Avocats de Slovaquie sous la direction
de son président Stefan Devay n'a pas
hésité & soutenir cette manifestation.
Méme le Barreau de Vienne a apporté
son soutien amical sous la forme d'une
Invitation 2 diner. Iei aussi les liens entre
I'AITA et lenrs coll2gues slovaques, cux-
mémes trés proches du Barreau de Vien-
ne ont été décisifs.

Le "Workshop" lui-méme ¢'est dé-
roulé comme prévu, se caractérisant par
une discussion particuliérement animée
et force nous était de constater le soir
que nous n'avions pu venir A bout d'une
part importante de ¢e que nous nous
étions promis de traiter, L'évolution du
droit en Tchécoslovaquie, en particulier
les premidres lois venant d'enteer en vi-
gueur, nous monirent gue nous tendons
de plus en plus vers un standard pour
I'Europe Centrale. Les dispositions du
droit des sociétés sont en substance tout
2 fait comparables 2 celles des pays voi-
sins et on s'est enfin décidé, et la profes-
sion largement, 3 régulariser de fagon 4
obtenir une situation juridique compa-
rable 4 celle de I'Autriche. Il ne peut plus
étre question d'une quelconque discrimi-
nation envers un investisseur éiranger.
Ce dernier est toujours [ibre d'acquérir
des biens immobiliers et de conclure des
contrats de bail. A condition qu'il s'éta-
blisse en fait et non en apparence en
Tchéceslovaguie; cela étant prouvé par
T'attestation du contrat de bail qu'il aura
conclu. L'auforisation d'exercer l'activité
de l'entreprise nait de l'immatriculation
au regisire du commerce. )

En droit des sociétés, la société uni-
personnelle est aussi possible, & condi-
tion que deux personnes (physigues cu
morales) au minimum participent 4 $a
constitution. [I est aussi intéressant de
pouvoir transférer le siége d'une société
étrangére en Tchécoslovaquie, dans la
mesure oll le droit étranger permet cetle
manoeuvie. Les formes de sociétés pré-
vues par le Code de commerce sont : la

société en nom collectif, la société en
commandite simple, Ja société i respon-
sabilitg limitée et la société par actions.
L'imp6t sur le revenu s'éléve & 55 %.

Si un étranger participe & une société
& concurrence de plus de 30 % le taux
d'imposition est réduit 4 40 %. Limposi-
tion élevée des facteurs de preduction
mérite atention, & ['occasion de quoi on
nous assure du c6té slovaque que le tra-
vail sera aussi bon marché qu'avant, que
d'une part les salaires peu élevés attirent
comme par le passé les investisseurs
étrangers et que d'autre part il ne faut pas
s'attendre & une rationalisation de la
main-d'oeuvre.

Ces constatations cbjectives nous ont
été transmises par le Professeur Plank
Jors d'un exposé haut en covleurs. Sa
conférence nous a montré que l'un des
probiémes majeurs 4 venir repose dans
I'évoluticn constitutionnelle de cet état.
Au premier plan de ces réflexions se
trouvent les rapports entre les deux répu-
bliques sécessionnistes slovaque et
tchéque. Si la séparation des républiques
se poursuit, se posera la question de sa-
voir si dans le futur uae évolution const-
tutionnelle sera garantie, qui offrira & un
investisseur étranger fa sécurité dont dé-
pendront ses investissements.

Les dernieres évolutions montrent
combien il est difficile d'établir des pré-
visions, méme pour cette partie de 'Bu-
TOpE.

Nous espérons tous que I'dvolution
pelitique ne viendra pas s'opposer aux
efforts des jeunes avocats slovaques de
créer une profession stable et astonome !

Hanz Pritz
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-~ Amsterdam

Annual Congress
17-22.08.1992

11 y a quelgues années, lorsque
Me Marc BONNANT fut élu
Bitonnier de ['Ordre des Avocats de
Genéve, il avail ponctué son discours
d’intronisation d’un tonitrzant “Je
reviens de Yaoundé ! ol il venait de
créer - avec d’autres - la Conférence des
Batonniers des traditions francophones.

En rentrant 0’ Amsterdam, | avais
Iimpression de rentrer de Yaoundé.

Elaient en effet présents & Amster-
dam, de nombreux amis d'Afrique neire
francophone soit, entre autres Linda
DADIE-SANGARET, de Céte d'lvoire,
et Xavier-Jean KEITA et Bara DIO-
KHANE du Sénégal et Camille
KOS'ISAKA, Matadi NENGA et KA-
LENGA du Zaire, ainsi que Pierre
N'THEPE et Patrice MONTHE, du Ca-
meroun. Ce dernier est Bélonnier de
Douala.

Alors, Dotla, ¢’est pas Yaoundé,
Inais c’est juste i cité.

Nous revenons dong d” Amsterdam.

Amsterdam, c’est pas Yaoundé, mais
c’est presque la méme chose, sauf pour
le port ob i} y a les femmes qui ... et les
hommes qui ..

We have returned from Amsterdam,
an amazing city, its punks, canals, red
light district {which [ desperatly looked
for but never found), its little houses,
beautiful old structures mingling with
new buildings, all of extremely interes-
ting architecture.

We had our congress in Amsterdam
so this article is meant for all those who

Jérdme Depondi
{Secrétaire Général)

Gys H.J. Hewink

did not attend the Congress, as well as to
those who did ! - in facl, it is totally
unméglich to assist a congress and be
aware of everything which is going on.

So many things happen, so many
things are said and exchanged with so
many different peaple.

Toute la pluie tombe sur moi, da da
da da -... da da da da da - da da da -
daaaaaa....

It did rain a lot - UNFORTUNATE-
LY - mainly during the two outdoor
events, i. e. the “beach party” and (he
sailboat tour outing of Thursday. What a
pity ! But as a rue AIJA Corgress orga-
nisor always thinks positive, we Lad the
AlJA custern made wmbrella and sivce a
true Allist always thinks positive, he
dances, eals and drinks so much thal he
does not even realize anymore that the
rain has totally flooded his plate, glas or
firework.

It 18 net possible to write about all the
events such as the opening ceremony in
the Old Church (where our President Eli-
sabet FURA-SANDSTROM and (he Pre-
sident of the Organizing Committee, Gijs
HEUTINX, made a remarkable speech
which was immediately responded by
the Dutch Minister of Justice), followed
up by a very wet canal tour (no, it was
not raining !} and an extraordinary cock-
tail on a real old sailship, followed up by
an indonesian dinner in the Maritime
Museum or the closing ceremony with

I
“"~ﬂi‘!m oo

the craziest fashion show ever seen,
etc. efc.

But AIJA is not only fun (isn't it 7).
No! Itis alse worl | Which consisted in
a day long seminar : services as a busi-
ness “interprofessional coOporation” as
well as working sessions on “lex merca-
toria”, where to locate holding and com-
mon services of groups of companies
(during which Jean-Charles BALAT used
a very efficient method in which the au-
dience takes an active part into the reso-
lution of a case), EEC LAW employ-
ment, foreign (7) shopping, securitisation,
design protection in international situa-
tien and a French ...(7). workshop: is
there a necd for pre-sail disclosure law 7

Apart from all these working ses-
sions, many commissions er sub-com-
missions held working sessions held on
an open-door basis. So, for all those wio
really did not want 1o visit Amsteydam,
there was ample to do. And, apparently,
many did, since all the working sessions
were extremely well attended.

On the Jast day of the Congress, the
General Assembly takes place during
which the Presidency, Vice-Presidency
and Executive Committee are elected.

This year, Marie Anne BASTIN,
from Brussels, succeeded to Elisabet
FURA-SANDSTROM, as President,
while Douglas HORNUNG, from Gene-
va, i1 a very tight race with Ron BOZ-
ZER, from Vancouver, was elected Vice-
President.

Philippe XAVIER-BENDER, Secre-
tary General, had decided (o withdraw
frem his function and Jérdme DE-
PONDT, from Paris, Assistanl Secretary
General, was elected Scerctary General
of the Association.

The Executive Committee, decided to
postpone the presentation to the General
Assemply of the modification of the By-
Laws of the Association to the effect of
including inhouse lawyers as members

a - Spotlights
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since the matter has not yel been studied
in the light of all the various jurisdic-
tions of all the countries of which AIJA

holds members. Members will s0 be
kept abreast of this matter by future re-
pozts in the Gazelle.

So many more things ceuld be said
about this Congress, such as the wondez-
ful organisation with afl the little details
that made it a true AIJA event, or about
this AIIIA member wondering around
along a canal at six o’clock in the mor-
ning in his pyjamas, looking for the fire
brigade to come and deliver other ALIA
members blocked in the Lift, and sudden-
ly realizing, oace everything had been

Les marchands dit Temple
Xavier Jean Keita

settled with his friends, that he had been
locked out of his flat ! That is also
AlJA

ALJA will also be in Bombay, in No-
vember, for the Executive Committee
and a seminar on investment possibilities
in India. This is the place to remind eve-
ryone that Executive Committee mee-

tings are also cpen to non-members of
the E.C. who wish to attend, although
they are not able or allowed (o vote on
subjects submitted to the Committee.

AlJA will also most probably be in
Deuata for & regional meeting in Februa-
1y 1993 and more informations will be
given about this last event,

Again and again, many congratula-
tions to the organisors of the Amsierdam
Congress as well as to all the people who
have helped them and, ... Horatio, ne te
reldche pas, on t'attend & Rio !

Susannah L. MAAS, Geneva

Ron Bozzer
et Longlas Horming

California

_.- tr=t

Young lawyers association introduces AIJA

10.04.1992

he Califernia Young Lawyers

Association (CYLA) consists of all
California lawyers under the age of 36 --
somewhere on the order of 50.000
lawyers. CYLA will be sponsoring &
semiinar "An international Perspective --
Current [ssues of International Law"
during the annual meeting of the State
Bar of California from October 2-3,
1992 which will infreduce AITA fo the
CYLA and will provide a basis for a
regional reunien. This year's annual
State Bar Meeting will be held at the San
Francisco Hilton. Recognition of AITA
will oceur in the form of a two hour edo-
cational program on October 2 from
16.00 am to noon on several selected
topics in the international arena. Jean-
Pierre Gasnier, AIJA member from
Marseille will be speaking on the protec-

tion and licensing of intellectual propet-
ty rights in an international context.
There will also be a round table discus-
sion on how to work with foreign coun-
sel, with Jean-Pierre Gasnier and San
Francisco AIJA member John Weinkopf,
discussing fee structures, confidentiality
issues, customs and protocol and a com-
parison of foreign and U.S. Law
Practices. CYLA will also present a talk
which is an introductien to off shore
financial centers.

A reception for AIJA members atten-
ding, for those attending the CYLA in-
ternational seminar, and for the members
of the International Law Section of the
State Bar of California, will be held on
Saturday afternoon from 4,30 to 6.30 at

a location to be announced.

AITA members are invited to attend
the entire annual meeting of the State
Bar of California as well as the AITA
presentation and seminar. Altending the
annual meeling is an excellent way to
meet and perhaps understand a large
number of California lawyess in a short
period of time. Other programs during
the meeting are likely to be of interest
including # program sponsored by the
International Law Section on the Pacific
Rim on the morming of October 3.

For a moderate additional cost, one
can attend various luncheons, dinners
and receptions. The basic admission cost
to attend the annval meeting is approxi-
mately $300, which includes admission
to the CYLA/ALJA educational program
as well as the reception along with per-
haps over a hundred additional programs
which will be held during the meeting.

¥or more information about this
event along with the annval California
state bar meeting, piease contact Paul
Supnik, 9601 Wilshire Boulevard, Suite
735, Beverly Hills, CA 90210, Tel. 310-

274-8281, Fax 310-274-5039.

Paul SUPNIK,
Beverly Hills.
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Bombay

Comité Exécutif
Seminar on Investment in India

26.11-29.11 1992

Come make the most of this shorl
weekend - don’t let the days just fly
away - grab a few moments to make it a
never-to-be-forgolten experience.

There couldn’t be a more ideal set-
ting than our island city, holding the se-
minar on ‘Brerging Investment Oppor-
tunities in India’ simuitaneously with the
forthcoming AIJA Exccutive Committee
meeting. The city has a tradition for all
major commercial activities for the In-
dian subcontinent a legacy of a bygone
era when Bombay was given as part of a
dowry setllement of a Portuguese Prin-
cess to an erstwhile British King,

Savour the warmth and spontaneity
of city and its people open to western
ideas, et retaining, its traditional herita-
ge and charm.

We look forward to welcoming you
all on aot so warm, yet sunny days is the
last week of November 1992.

Please make it a success - this is
the best opportunity to travel East at
the cost of [nland Revenue.

For registration and further infor-
mation :

N.G. THAKKER
Fax 91-22-204.54.98.

Il y a quelques années un magnifique
film appelé “La Route des Indes” m'a
donné une grande envie de connaftie Bom-
bay.

Le film commengait par I"arrivée du
paguebot de 1a P.O. dans le port de Bom-
bay, la porte des Indes.

Le réve va se réaliser, Nitin Thakker et
son équipe nous attendent pour un Comité
exéeutif fin novembre & Bombay.

Les Aljiistes qui gerdent un souvenir
iroubliable de New Delhi vont venir nom-
breux, nous n’avons plus le temps de venir
en paguebot mais d’excellents avions re-
lieat Bombay au roonde entier,

A bientdt 2 Bombay !

Jean Frédéric Mauro

Well ! Here I'm sitting in an office
surrounded by impressive leather-
bound books. “What am [ doing here 7 is
a question ['ve asked myself a hundred
limes may be a million. Ever since T was
selected to be the coordinator for the
ALJA meeting. AUJA whats that, T asked
the Chairman of the organising commit-
tee.

“That’ I was told with mild indulgen-
ce is an International Association for
Young Advocates, who have common
interests and goals, they get together on a
regular basis to shaze ideas etc ete. [ did
my best to look suvitably impressed. [t
seemed it was just another group out for
a [un-filled weekend under the guise of
work/seminars/meetings. Had n’t Seen it
all before (I had worked at the Front
Desk of a hotel for several years) it all
seemed to be in a days work.

Did my best to get hold of all the in-
formation leaflets, literature, previous se-
mipar programmes just any reading ma-
terial on AlJA.

Here we go, my first impression on
AlJA Association Internationale Des
Jeunes Avocats, even with my limited
knowledge of french, I understood what
it meant an International Association of
Young Advocates, sorry the idea is not
yel clear, couid 1 ask again an Internatio-
nal Association for Young Advocates ? It
did not fit in with my idea of the legal
profession. Had I been a misconception
all these years 7 International Associa-
tion could lawyers agres, that across their
country borders another legal system also
existed; or would they bang on their
tables and say no that's not the issue, and
like oil and water never mix may be
they’ve formed a law to agree to disagree
or disagree to agree shall T keep the issue
pending 7 The part of jeunes avocats
young, &nd that toe, advocates ! Had al-
wiys visualised them as ponderous cld
men in flowing gowns and curly wigs
furrowed brows and quizzing looks, a
thunderous bellow, and a victim struck
down with a flourish of a pen or a verdict

declared the likes of a king’s proclama-
tion, or was it a latin opera ?

Guilly! Not Guilty! Pardoned! Te
hang at dawn! a gamblers’ Fuke win or
ruin all given out in a sonorous tong,
that's what lawyers thrive on they have
more twists and turns than a professional
dancer.

May be I can put aside my earlier
misgivings of the legal profession have [
by any chance got hooked on it? Though
I confess T always wanted fo learn all that
gancy legal jargon, to use at the right
moment with great aplomb to sump a ha-
pless victim.

Here’s hoping the above maiter will
be taken with true AITA spirit and wi-
thout prejudice ...........

WELCOME TO BOMBAY.

Ms Patel KHORSHED,
co-ordinator,

M Aija - Spotlights
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DOUA d
Réunion Intercontinentale

11-2-14-2-93

partir de quel moment un village ou

un assemblage de villages deviennent-
ils ville ? Existe-t-ii des critéres précis per-
mettant de rendre compte du passage de
I'un & l'autre ? DOUALA est originale &
plus d’un titre parmi les grandes villes
¢’ Afrique Noire. Située au fond du Golfe
de Guinge, non lgin de I"Equateur, DOUA-
LA s’est bitie entre fleuve et forét, La ville
de DOUALA située sur le Littoral, s’est
imposée d’abord comme comptoir par le
Commerce, puis comme Centre
Administrafif et Industriel. Ce qui parait
caracténiser la ville ¢’est une dynamigue
imprévisible et asymétrique. Pole d’attrac-
tion, DOUALA a drainé une grande part de
Pexode rural,

Cependant et bien que contemporaine
de la colonisation européenne, il existe &
DOUALA les preuves de préurbanisation
bien des décenies avant la pénétration alle-
mande. Les Francais ayant succédé aux Al-
lemands apportérent avec eux d’autres mé-
thodes et une autre vision de la colonisa-
tion. Ville de plusieurs colonisations,
DOUALA présente plusieurs faciés mor-
phologiques. En outre et depuis les années
50 la concentration en un méme lieu des
hommes d’erigines diverses, des activités
les plus diverses, des habitudes et des
genres de vie différents malgré la place des
autochtones dans leur ville, a fait appa-
raftre une forme de discrimination urbaine

_;@ mvg

Fm‘ the first time since the ereation of
AlJA, its annual Congress will take
place in Latin America and the chosen city
will be the main tourism gate of this conti-
nent, Rio de laneiro.

Rio de Janeiro contimues Lo be the most
beavtiful eity in the world and its greatest
problem, the lack of security, is in pracess
of betng solved. During ECO 92 4 special
police group initiated a specific service to
maintain the security of the tourists with
great efficiency.

qui explique les différences des paysages
et des modes de vie de I'agglomération
DOUALA.

Le climat de DOUALA se distingue
par I"abondance de la pluviosité. On reléve
des mois “secs” : Novembre, Décembre,
Tanvier, Février. La chaleur sans éire ex-
cessive est surtout constante. La tempéra-
ture moyenne annuelle est de 26°3. Les
éearts de température entre le jour et la
nuit, entre la période stche et la saison des
pluies pius frafche sont rarement supé-
rieurs & 10°,

L’Histoire de DOUALA qui se
confond avee celle du Cameroun n’a pas
cessé d’étonner. Aux grands noms qui ont
symbolisé I'évei] de Ja conscience nationa-
le face aux colonisateurs ¢l KING JOSS,
pére de KING BELL et arriére grand-pere
de Rudolf DOUALA MANGA BELL, ou
encore KING AKWA et KING DEIDO,
ont succédé des générations d’hommes
narcissiques vivants hors du temps ¢t qui
n’ont pas pergu la fonction portuaire de la
ville qui a déterminé toute I'évolution de
DOUALA, de ses hommes et du Came-
roun.

Tl est un fait aujourd"hui que DOUALA
a ¢rl & la maniére d’un tronc d'asbre, en
auréoles successives qui se distingsient par
’4ge et la forme de leurs bitiments. Et
avec cela DOUALA est la plus grande
ville (2.000.000 habitants) et la métropole
économique du Cameroun.

Cosmospolite, DOUALA a son arl de
vivre et ¢’est une ville qui a plus de char-
me la nuit que le jour. Venez la découvrir !

s 1993

ﬁ

The Rio Congress will be held between
the 22nd and the 27nd of August, when in
spite of the Brazilian winter, it is the ideal
season 1o be in Rio, as the temperature is
agreable and pleasant,

The Rio program could not be more
complete : it will have Working Sessions,
Tourism and Social Events.

Some of the Working Session topics
will be : Intellectual Property and New
Technologies, International Business Law,
International Arbitration, E.E.C. Law and
others.

Duans mes jeunes-anndes, la Frane fre-
donnait avec Dano Moreno “Si (0 vas 3
R, n'aublie pas-de monter Tn-liaut .,
dhans mon petit village ..

Griioe & nos amis brésiliens, al eu T
e e copnaitre RID i 1'oconsion $"un
Comité Exéontif memorihle,

RIO nous attend en 1993 pour un
Congrés encore plus inoubfiable, et &
AMSTERDAM, de nombreux Aijistes
ot effectid leur preimscripiion,

Preniez vofre agenda et dessiner un grand
soleil 2ur les pages du 23 aw 27 aoill
1963,

Un programme formidable, {'allais dire
tin cocktail mous atend.

Le Congrés de RIO aura un grand van-
tuge, it est en-effel impossible de stocker
et de distribeer des cartes de visite en
mnillot de bain.

En attendant RIQ, je vous recommande
d'gconter les C.D. de STAN GETE,
CHICO BUARQUE, GILEERTD GIL
en buvant une "CATPERINHA™ (4
“cofisommer aver midération).

A BIENTOT A RIO,

Jean-Fréderic MAURD

Tourism events will include several
ecological joggings to Painerias, Urca and
Lagoa are included and all day "Green
Coast" tour to Portobelo, and as options for
the accompyning persons there will be a
cily tour, aed all day tour to Petropolis and
also a histerical tour.

Brazil is immense : the trip can be very
long, and after or before these hard days of
work, it could be worthwhile to make the
XXXI AIJA Congress your 1993 holiday.
Due te this there have been prepared many
options to the most interesting places in
this country. They are : Iguagu Falls, Bu-
zios, a natural paradise sef in a peninsula
surrounded by transparent green sea, Pan-
tanal, the largest ecological reserve of (he
Americas, Manaus, the pateway to the
Amazon jungle, Recife and Olinda, decla-
red by UNESCO as a World Monument,
Salvador, former colonial capital of Brazil
and Natal, where the blue sea contrasts
with the white sand dunes.

This Congress will be the first opportu-
nity to present AITA in Brazjl; it witl per-
mit the Brazilian Young Lawyers who do
not know AIJA to make its aquaintance
and those who already know AIJA to visit
Brazil.

Certainly it will be the beginning of
many ALJA activities in Latin America.

Elwa Leite de Moraes Andreade
Sao Paulo.
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Démosthene -

la suite des bouleversements
intervenus dans les pays d'Europe
centrzle el orientale & la fin de 1989, le

Conseil de I'Europe a pris des mesures

pour aider ces pays 2 procéder aux

réfermes constitutionnelles, légistatives
et administratives inscrites & leur ordre
du jour.

La volonté du Conseil est de trans-
mettre I'expérience accumulée par ses
Etats membres en matiére d’organisation
et de gestion d’une démocratie pluraliste.

Un programme dénommé “DEMOS-
THENE”, prévoyan! une coopératicn
sous la forme de réunions d’experts,
d’ateliers, de stages de formation, de
bourses et de voyages d’élude, a €€ mis
en place.

Le Droit étant 'un des fondements
de toute société démocratique, il a été
convenu une coopération dans le domai-
ne jurtdigue.

Cette coopération, dans Je cadre du
mrogramme DEMOSTHENE, a été bap-
tisée “Démo-Droit”.

Démo-Droit vise 4 aider les nou-
veaux membres du Conseil, mais aussi
les pays non-membres (dont le nombre
s'accroft sans cesse) 4 assurer 1o respect,
dans le cadre des réformes juridiques en
cours dans les pays concernés, des prin-
cipes fondamentaux auxquels tout Ftat
doit adhérer s'il veut assurer la préémi-
nence du Droit.

On peut espérer ainsi que les sys-
temes juridiques et la législation des di-
vers pays se conformeront progressive-
menl aux normes européennes consa-
crées dans les conventions, recomman-
dations et rapports du Conseil de 1'Euro-
pe, permettant en définitive |'adhésion
d’un certain nombre &’ Ftats nouveausx au
Conseil de I’Europe, en tant que
mesmbres A part entiére.

Les réformes envisagées cancernent
essentiellement trois demaings :

- Les réformes de fond visanl & amé-
liorer la qualité de L2 Justice et I'équi-
té dans la vie publigue (nouvelles
constitutions et lois dans un certain
nombre de demaines tels gue 1'orga-
nisation administrative, la refonte du

Démo Droit
systéme judiciaire et la protection des
données);

- Le droif pénal et 1'administration
pénitentiaire;

- Le statut, la formation et I'indépen-
dance des Juges.

(’est dans ce cadre de coopération et
d’assistance que notre participation est
sollicitée en qualité d’ Avocas,

Ceux qui le souhaiteront pourront
présenter dans les mois A venir sous
I'égide dv Conseil de I'Eurepe, d'une
part, le tdle de U'avocat dans |'adminis-
tration d’une justice démocratique
(droits, statut, formation, obligations de
I"avocat et organisation d’un Barreau),
d’autre part, les problémes posés par la
transition vers un Etat de droit.

Vous &tes tous invités i cel égard,
avocats francophones el anglophones,
plus particuliérement ceux issus des pays
membres du Censeil de I'Europe, 4 me
faire part de votre candidature dans les
plus brefs délais et en tout état de cavse
avant le 20 octobre 1992,

Spes _HOST OFFICES WANTED

Je tiens & préciser que les frais de
voyage et de séjour des avocats qui se-
ront invités & participer aux réunions du
programme Démo-Droit seront pris en
charge par le Conseil de I'Europe, selon
les modalités ressorlant de ses régle-
ments.

Songez a I"importance fondamentale
de votre participation personnelle et de la
participation de 1’ Association Internatio-
nale des Jeunes Avocats au défi vital au-
quel sont confrontés les femmes et les
hommes qui s’efforcent de recréer les
conditions d'une compréhension efficace
et d'une coopération fraternelle entre les
deux mojtiés de I’Europe, trop Jong-
temps séparées.

Merci A toules et 4 tous.

Frangois RUHLMANN

Ancien Président de la Commission
d‘Arbitrage et Président de la Commis-
sion des Droits de la Défense
Strashourg

M Conseil de I'Europe

A, o Periad Language Destination
P
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Commissions

Activité de la Commission Droit des Affaires Internationales

La C.D.A.L a subi, ces derniéres
années, un développement complexe
et articulé (création de sous-commis-
sions, multiplication des sujets évoqués
lors des congrés, création des workshop,
etc...) gui rend epportune, & mon avis,
une téflexion destinée & ouvrir un débat
sur le rble et la finalité de la
Commission, pour déterminer avec pré-
cision les exigences auxquelles cette der-
nigye est amenée A répondre

Les idées force autour desquelles la
Commission s'est développée ces der-
niéres années sonf les suivantes ;

1. Modification
des sujets traités.

Les sujets fondés sur une pure com-
paraison des différents droits nationaux
ont &t¢ réduits au profit de grands thémes
du comrmerce international.

A titre d'exemple de tels choix, on se
rappellera les sujets traités 3 Munich
{Hardship clauses), & Barcelone (Dead-
lock clauses et Franchising infernatio-
nal}, & Londres (Piercing Corporate
Veil), & Amsterdam (Lex Mercatoria et

Disclosure in Franchising Law) ¢t 4 Rio
{(Countertrade).

['abandon de themes propres aux dif-
férents droits nationaux a eu pour consé-
quence, selon moi, de nous permettre
d'affronter des sujets d'actualité d'un in-
térél majeur mais a changé considérable-
ment la destination premigre de la Com-
mission qui €tait d'informer ses membres
sur la réalité juridique d'autres pays.
Cefte information est d'autant plus im-
portante gqu'elle s'adresse & de jeunes
avecats qui s'intéressent pour la premiére
fois & un contexfe international et font
preuve dune légitime curiosité 4 'égard
de ce qui se passe dans les autres pays.

2. Multiplication
des sujets traités
a l'occasion de congres.

La Commission a proposé, i l'occa-
sion des congrés annuels, de traiter plus
d'on sujet et de réduire la durée des sémi-
naires de deux 3 un jour ou méme une
demie-journée. Un tel choix a amené 2
multiplier les interventions et inévitable-
ment & une superposition de eertains ho-
Taires.

3. Création
des Sous-commissions.

La multiplication des sujets traités a
entrainé la création de scus-commissions
spécialisées de fagon plus ponctuelle, le
droit des affaires infernationales étant 3
la vérité un sujet beancoup trop vaste.

La création de sous-commissions a
eu selon moi leffet irés positif d'impli-
quer un plus grand nombre de membres
dans l'organisation de la Commission.

Cing sous-commissions ont été
créées : Banking and Finance, Travail,
Franchising et Distribulicn, Joinl Ventu-
re et Fusion et Acquisition internatic-
nales, Faillites.

Le débat reste ouvert sur Ie peint de
savoir 81l convient ou non de transfor-
mer les sous-commissions en commis-
sions,

4. Les Workshop.

Les sous-commissions ont élaboré
une nouvelle méthode de travail consis-
tant en la tenue de réunions se déroulant
4 l'occasion des Congrés annvels (s'1l est
possible le dimanche et en tout cas pas
durant les jours réservés aux sessions
d'étude) ou i l'occasion des Comités
Exécutifs. Ces Workshop ont pour voca-
tion de traiter des sujets plus limités, de
fagon informelle et pratique, sans que
soil nécessaire au préalable I'élaboration
de rapports nationaux et de rapparts gé-
néraux.

5. La lettre
du Président.

Une exigence particulierement res-
sentie a été celle de maintenir entre les
membres de la Commission une commu-
nication constante. Clest pourquoi a €16
créée 1a letire du Président qui a pour in-
tention de résnmer apres chague réunion
de la Commission les diverses activités
en cours, sollicitant ainsi la participation
de tous les membres,

Ces dernitres années, la Commission
a toujours é(é guidée par fe souei d'impli-
quer constamment ses membres et de
leur offrir une qualité élevée dans les tra-
vaux effectuds. 11 est cependant possible
que de telles options se révélent inadap-
tées aux perspectives futures de la Com-
mission.

Testime done qu'il est temps, désor-
maig, d'ouvrir un débaf permettant & tous
les membres de nolre Association d'ex-
primer leuss atlentes concernant M'activité
futare de la Commission.

J'esptre donc que tous les membres
de T'Association s'exprimeront & ce sujet
dans notre Gazette.

Girolamo ABBATESCIANNI,
Milano.
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Access to Justice
and Legal Aid

Free or subsidised Jegal advice, and
any consequential vepresentation and
assistance in court, is an essential prere-
quisite for all who Jive under the rule of
law. Only thea is access (o justice likely
to be a reality for everyone.

The Consumer Policy Service of the
EC Commission is now supporing re-
search into legal aid (in non-criminal
cases) available Lo the citizens of one
European State who are faced with a
legal problem within the jurisdiction of
another Buropean State. The inquiry ex-

tends to all EC and EFTA, member-
states which it is proposed will form the
European Economic Area from 1st Ja-
nuary 1993. A report will be presented to
the BC Commission by mid-1993, follo-
wing which a Guide will be issued, sub-
Ject to Commission approval.

Members of ALJA with special inter-
ests in this subject are invited to write to
the undersigned with examples or com-
ments which they believe may assist the
project, in particular (but not exclusive-
ly) the following :

L. A definition of les défavorisés which
goes beyond the idea of indigence;

2. The ways in which legal aid is provi-
ded (by avocats at their cabinets; in
special centres; with or without cen-
tral control, allocated by the biton-
nier; including the rele of young avo-
cats and stagiaires; and so on).

3. The financial resources for legal aid
and the rates and methods of pay-
ment for such work.

D.B. WALTERS

Acces a la justice
et assistance judiciaire

La consultation juridique gratuite ou
subventionnée et la représentation
ou ['assistance devant les cours et tribu-
naux qui en découlent est une condition
prérequise essentielle pour toute person-
ne qui vit dans un Etat de Droit. Alors
seulement, l'acces 4 la justice sera une
réalité pour tous.

Le Service Politique des Consorama-
teurs de la Comunission des Communan-
tés Européennes soutient la recherche
relative 4 l'aide judiciaire (dans les af-
faires non-pénales) accessible aux ¢i-
toyens de l'un des Etats européens qui
sont confrontés & des problémes juri-
diques dans la juridiction d'un autre Ftat
européen,

Cette recherche inclut tous les pays
membres des Communautés Euro-
péennes et de 'AELE (Association Eu-
ropéenne de Libre Echange), dont les
pays membres formeront & dater du ler
janvier 1993 IEspace Economique Euro-
péen.Un rapport sera présenté a la Com-
mission des Communautés Européennes
3 la mi-1993 et sera suivi d'un Guide 2

publier, aprés l'approbation de fa Com-
mission.

Les membres de I'AIJA, qui ont ua
intérét particulier pour ee sujet, sont in-
vitds & dcrire an soussigné, pour Iui faire
pait d'exemples ou de commentaires qui
pourront l'aider dans sa recherche et en
particutier, nais de martire non limitati-
ve, sur les sujets suivants :

L. Une définition des "défavorisés”, qui
va au-deld de l'idée de pure indigen-
ce;

Interested members of AITA are invi-
ted to write (in French or English, if
possible) to

2. Les moyens par lesquels ['assistance
judiciaire est accordée {par des avo-
cats A leurs cabinets; dans des centres
spécialisés; avec ou sans contrfle
ceniral; désigné d'office par le baton-
nier; &n ce comptis le rle des jeunes
avocats et des stagiaires; etc ...)

3. Les ressources financieres pour l'as-
sistance judiciaire et les tarifs et
méthodes de paiement pour un travail
de ce type.

D.B. WALTERS

Les membres intéressés de 1'AITA

sont invités & écrire (en frangais ou en
anglats, si possible) & :

N D5 Walters - CCBE

Projet de recherche sur Uatde légale

Confidentiality I ;f“jggg“;’f’;i‘}j‘f”
- it s

y 4 y 4 y A S 4 Lité sera respeetée.

will be respected,
if requested.

Si clle est souhai-
tée, la confidentia-
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es premiers contacls avec

1" Association Internationale des
Jeunes Avocais datent de son Congrés
de Bruxelles, en 1964; sans doute en
suis-je déja devenu membre alors mais
je n'en suis pas sir.

En revanche, je suis tous 2 Fait cer-
tain que c’est au Congrés de Beyrouth,
en {969, que Je snis vraiment devenu ai-
jiiste.

Crest 13 en effet que j’ai vraiment
partagé, pour la premiére fois, 1'amitié
que PALLA. fait naftre au sein des tra-
vaux, des loisirs et des activités qu’elle
orgaiise.

L’ame de ce congrés, présidé par
John Young, était Moussa Prince, alors
futur président, dont la diplomatie nous
évita tout au long du congrés, d’8tre en-
trainés dans les divergences qui com-
mengaient & écarteler son heau pays.

L’amitié était & cette époque et de-
meure aujourd’hui, j*en suis sdr, avant
méme la jeunesse de I’esprit et du coeur,
la caractérilique fondamentale de
I'ALLA.

Cest & tel point que quelqu'un a dit
un jour, une quinzaine d’années phus
tard, que I'A.LTA. n’avait é1& qu'un
groupe d’amis jusqu’an milieu des an-
nées 1970

Ce ’est pas tont & fait vrai mais il
est fort heureux qu’il en ait été large-
ment ainsi.

e suis convaincu en effet que sans
les solides fondations que seule pouvait
construire une véitable amitié 4 base de
connaissance et de confiance mutuelles,
de désintéressement ef de solidarité par-
tagés dans U'enthousiasme, 'ALLA. ne
serait pas devenue ce qu'elle est au-
jourd’hui, tout en restant fidéle A ses
sources; la Déclaration de Lausanne
w'est-elle pas un excellent exemple de
cette continuité puisqu’elle ful préparée,
i la demande du Comité Exécutif alors
en charge, par les anciens présidents et
s"inscrit dans le droit fil de la déclara-
tion d’Athénes.

Souvenirs
d'un ancien Président

a Poccasion du 300me anmversaire de [ ALJA

Ce sont du reste les mémes liens
d’amitié, de conliance et d’enthousias-
me et les mémes idéaux qui ont rassem-
blé beaucoup plns tard les fondateurs de
I’ Association Ewropéenne des Avocats,
si semblable aujourd’hui & ce qu'était
I'ALLA. au début des années 1970,
avant de prendre son essor.,

Ces années-Ia, 'A.LLA. ne comptait
pas 300 membres en régle de cotisation;
d’aucuns s'en inguiétaient, mais j'ai Lou-
jours pensé gnant & moi qu’'un petit

nonibre de convaineus ne peut que

crofire |

Quoi qu'il en soit, cela n’a pas em-
péché 'ALLA. de I"épogue d'intervenir
trés énergiquement ef tes efficacement
par sa Commission des Droits de la Dé-
fense - aujourd’hui ce serait le Comité
SOS Avacats - aux ctés de confréres en
difficulté au Maroc et en Yougoslavie,
sous la présidence de Jacques Hochs-
taettes, ni de créet, ensuite d’un Comité
Exéeutif & Luxembourg présidé par Phi-
lippe Jacob, le SPES doat le premier
animateur fut Christian Dieryck, lequel
a été, bien plus tard, & Milan, le premier
& étre €lu plus que coopté A la présiden-
ce ni encore de modifier les statuts au
cours du Congres de Cologne-Mayence,
pour créer la catégorie, aujourd’hui flo-
rissante, des membres collectifs en voe
de micux atteindre les jeunes avocats, a
travers leurs organisations nationales.

Tous les présidents de I'époque se
souviennent des problémes auxquels
IALLA. était confrontée du fait d'une
trésorerie fort étroite, d’une compiabilité
manquant de professionnalisme malgré
son évidente fidélité, et des insuccés de
leurs tenlatives répétées de mettre sur
pied un annuaire et une gazetie valables.

Mais le coeur y était, les germes mu-
rissaient et grice A quelques uns, dont je
ne clleral personne ponr ne pas en ou-
blie, le professionnalisme et [a méthode
auxquels 'amitié et I'enthousiasme
avaient ouvert a roule, ont progressive-
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ment mis en place des structures aux
rouages robustes et efficaces.

Gréce aux fondations existantes, ces
structures onl permis et suscité, depuis
fa fin de la décennic 1970, ['essor et le
développement qui font que, pour son
J0&me anniversaire, I"'A.LJ.A. compte
de par le monde entier 2.500 membres
indivuels et une cinquantaine de
meimbres collectifs.

C’est ainsi aussi que, pour pour-
suivre et réaliser les objectifs qu’elle
s'est donnés il y a trente ans, 'ALLA.
esl dotée aujourd’hw de commissions
permanentes, d’organes administratifs,
de moyens de diffusion et de ressources,
qui lui conférent une remarquable effi-
cacité et font qu'a travers elle, les jeunes
avocats sont écoutés des autorités pro-
fessionnelles, des autres associations in-
ternationales d’avocats, des gouverne-
ments et des organisations internatio-
nales.

Il m’est particulitrement agréable
d*évoguer, A I'occasion de ce 30éme an-
niversaire, le souvenir, et hélas parfois
la mémoire, de tous les anciens prési-
dents et officers de I'ALLA. sans qui
elle ne serait pas ce qu’elle est
aujourd’hui et de dire 3 leurs sueces-
seurs présents el futurs, touse la confian-
ce avec laquelle les anciens voient entre
leurs mains les destindes de 'A LLA.

Permeticz-mot cependant de saluer
tout particulitrement ici Marie-Anne
Bastin qui prend les rénes en ce 30&me
anniversaire en me souvenant, avec
beaucoup d’amitié et d’émotion, que
¢'est au cours de }a croisigre sur le Rhin,
i Voccasion du Congrés de Cologne-
Mayence (1975), que j'ai eu heureusc
idée de lui demander de poser sa candi-
dature au Comité Exécutif.

Chacun sait ce que ' A.LLA. lui doit
depuis,

Mare WILLEMART,
Bruxelles.




AIJA

in the middle ages

n the distant Middles Ages of AUA,

1974, 1 was elected First Vice-
President at the Congress in Salzburg.
This Congress with 400 participants was
the biggest until the Congress in
Bordeaux 1984,

Tn 1975/76 1 took over the presiden-
cy at the Rhine-Congress (Cologne/
Mayence), organized by Harre Gurland
and Manfred Meuren.

At that time ATJA had more than
[200 members from 48 countries and
several bar associations as group mem-
bers, There were standing commissions
for the rights of defense, consumer pro-
tection, legal informatic, etc. "SPES",
the Permanent Secretariat for the BEx-
change of Student Lawyers was already
in existence,

AITA already had Couvsultative Sta-
tus with the UN (ECOSOC) and al the
Council of Burope.

In Febmary 1975 ALA was invited
for the first time Lo paricipate at the Bu-
ropean Conference of the Presidents of
Bar Associations in Vienna. By this
AITA was de facto recognized as the
third major international lawyers' orga-
nization beside ULA and IBA.

Important events 1975/76 included a
seminar in Brussels concerning the free
exercise of the legal profession in the
European Community (at that 1ime the
"Reyners” judgement of the European
Court gave tise to heated debates in all
bar associations), a symposium in Paris
with the famous American "champion of
consumer protection” Ralph Nader.

In March 1976 Joaguim Galant-Ruiz
organized the first Regional Congress of
AUA, a meeting of the young lawyers of
the Mediterranean area in Alicante with
very strong parlicipation from Arab
countries, (rend setting resolutions for
the protection of the Mediterranean Sea
and installation of a standing AlJA-
Commission for environmental law.

In order to enable us to enjoy also
the English spring two months later in
May there was another premiere : the
first training cowrse organized by AITA
"Introduction to English Law" in Lon-
don, organized by John Maycock and
Richard Rawlence. Furthermore il was
decided that such courses should beco-
me a permanent feature of ATA's activi-
ties {1977 Introduction to Fiench law in
Paris, 1978 Introduction to German law
in Mainz).

In Atlanta I had the oppartunily to
introduce AlJA for the first time lo the
American Bar Association at their an-
nual convention. From a presentation of
AlJA before the Philadelphia Bar Asso-
cialion resulted some ycars later the
ALIA Congress in Philadelphia.

Thesc "missionary activities” in
North America culminated in the
Congress in Quebec, organized by
Anne-Marie Trahan and Serge Krens-
trim. At this Congress for the first time
the Past Presidents’ prize was presented
following a proposal of my predecessor
Marc Willemart. Since then this prize
has beceme 4 permanent instilution.

Al this Congress, I reported also
"The Popovic Case”. This case entered
into the legal history as one of the ous-
tanding cascs of the "defence of the
rights of the defence”,

Srdja Popovic, lawyer in Belgrade
and member of ALJA, had defended a
Yugoslavian wriler and critic of the re-
gime, He based his defence statement on
the right of freedom of speach at that
time guaranteed in the constitution. Sub-
sequently Popovic was accused because
of his defence statement af anistate pro-
paganda. (At this time life for dissidents
and their lawyers was dangercus in Yu-
goslavia. Barovic who defended Milo-
van Dijilas, the friend of Tito and dissi-
dent, was killed some months afler the
Popovic trial by a myslerious car acci-
dent. Tt was presnmed that this accident

had been engineered by the secret servi-
ce)

In cooperation with other lawyer or-
ganizations I personnaly intervened se-
veral times in Belgrade and participated
in the trial. Popovic was sentenced 1o
ene year imprisonment. As my request
for a meeting with the Yugoslavian Mi-
nister of Justice was met by delaying re-
quests for additional information and the
trial of the appeal was already imminent
[ went without previeus announcement
to a conference of the Ministers of Justi-
ce of the Yugoslavian republics in Cav-
tat. There together with our Vice-Presi-
dent for Luxembourg, Louis Chiltz, I
could present the position of ATTA to the
Yugoslavian Ministers of Justice. At the
appeal hearing the judgment of the first
instance was changed 1o a suspended
senfence.

As a result of my experience with
the Popovic trial T presented in the ope-
ning session of the Congress in Quebec
a proposal for an international conven-
tion for immunity of the legal profes-
sion. Some years later [ had the opportu-
nity to participate in the name of AlJA
in an internatienal expert group on the
drafting of such a convention cn the in-
dependence of judges and lawyers.

Konrad MEINGAST-GMUND
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B 30 ans d'AIJA

Reflections
on thirty years of AIJA

AIJA was born on Lst July
1962 at a meeting held
at the time of the Rentree of the
Conference of the Young Bar in
Luxembourg. The first congress took
place in Geneva in 1963. The following
are personal reflections of one who has
been both a President and an editor of
the AITA Gazeite and in whose heart
AIJA finds a special place.

What are the special features of
AJJA that have developed over the last
thirty years ?

Top of the list must come openness
and friendship. ALTA is an unuswally
friendly organisation, it has been a
friendly organisation evey since I joined
in 1973 and this has been so since ifs
foundation. This gives AIJA a special
atiraction as well as a special power be-
cause the best work is often done by
people working harmoniously together.
Despite the growth is size and success
of AIJA this feature remains undimini-
shed.

The second special feature is the al-
truistic nature of AIJA, Tt is a club of
members who wish to share their com-
mon interests and ate prepared to put
time and effort into working and lear-
ning together. Gaining business does not
dominate AlJA work. We discover tha
if obtaining business is the main objecti-
ve of our AIJA membership, disappoint-
ment is the likely result. If education,
contribution to Jegal affairs, widening
experience and making good friends of
colleagues in other countries are the ob-
jectives we are not disappointed. These
have been features of AITA during the
nineteen years in which | have been a
member. They will certainly continue,

The story of ATJA since 1962 is one
of gradual growth, increasing sel(-confi-
dence, widening aspirations and increa-
sed achievements as increased resources
became available. T remember a Bureau
Elargi Meeting in Vienna when the An-

nuaire was heing started. The Annuaire
we now take for granted but it did not
become a reality until the late 1970s.
One of those who achieved this work
was Kay von Meizler from Hamburg
who with Marie-Anne Bastin toiled
lightily to overcome the many detaited
problems associated with starting such a
publication. I remember the early pro-
blems of producing the AIJA Gazette
which now makes an outstanding contsi-
bution to AIJA. It also was a product of
the fate 1970s. The initiative belonged
to Anne-Marie Trahan and Anthony
Slingsby and Christian Dieryck who in-
sisted that the work required be done. 1
reflect also on the suceess and growth of
the Law Courses in which John May-
cock of London played an essential role.
[ believe these courses make and have
always made an importanl contribution
to legal education at an international
level. They have also contributed to the
financial strength of the AIJA and in
turn to its ability to operate effectively.
The many members who have organised
in a very personal way one superb an-
nugl congress after another have made
an essential contribution to the success
and growth of ATJA.

In the fourth Congress in Athens in
1966 there was adopted the Declaration
of Athens. Nowadays it is standard prac-
tice for management consultants to advi-
se an organisation to adopl a mission
statement. This Declaration can be seen
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as mission statement before its Ume.,
When 1 re-read i, it seems Lo 1ne that ifs
striking words have become more siri-

‘king with the passage of the years. The

principles which it contains have in
many countries not become folly esta-
blished, or are under threat.

Paragraph 1V of the Athens Declara-
tion declares that the solidarity of young
lawyers of all countries must manifest
itself each time that the principles set
out in the declaration are threatened.
The ALIA in consequence appeals to all
young lawyers of the world to aid it o
watch over the respects of these prin-
ciples. That was the challenge in 1966. [
believe it is more of a challenge in 1992,

The Declaration of Lausanne prepa-
red in the Congress of 1982 deals with
professional privilege at the right to a
fair trial. The ideas cxpressed at that
tirne seem to me of increasing importan-
ce as the years pass, and as more coun-
tries seek to follow democratic ideas.

In 1979 at the Congress of Alicante
and in 1980 at an Executive Committee
Meeting in Athens were passed resolu-
tions on the subject of legal education
and remuneration of the trainee lawyer.
I believe that these resolutions have
beeq influential in shaping the thinking
of those responsible for these matlers.
They show that AIJA has the power to
influence thought according to the quali-
ty of its work.

As [ write these words | have in my
hand the Annuaires for 1981/82 and
1991/92, The gradual incsease over the
years in the numbers and scope of the
standing commissions demonstrates an
increasing wish o contribute to the in-
lernational legal issues of the day. The
increase in the numbers of members and
countries indicates an increasing capaci-
ty te do so.

The success of AIJA from 1962 to
1992 demonstrates that AIJA has been
responding to a need. The need has been




for young lawyers to make friends and
contacts in other countries, to unders-
tand betier their languages and culture
and their approach to legal problems as
well as current international legal issues.
In 1992 all the signs are that this need
will increase and thal the role which
AIJA has established for itself in the last
thirty years will contribue to grow in im-
portance,

With the growth of AIJA comes an
increasing realisation of the value of the
international network which it provides,
In what [ believe is now almest sixty
counlries there exist AIJA members
knowledgeable in local affairs who can
tespond to many different types of calls
upon their knowledge and time.

The business law topics which are
the subject of the everyday work of
AlIA are essential. Excellent work has
been done on them for many years and
will and must continue. Young lawyers
also have a special role in discussing
how legal systems might better achieve
their objectives in a charging world.
AlJA can use its comparative knowled-
ge to compare and suggest improve-
ments to the judicial process and law re-
form in different couatries.

The work of AITA is now extending
into many countries where the principles
and ideas which are expressed in the de-
clarations and resolutions set out in the
Annuaire are not alréady an established
part of the Jegal and professional sys-
tems there. AIJA is in a special position
to contribute to the etablishment of these
principles in parts of the world where
they are not adequately respected and
where there is a growing demand for
them, The AITA network exists to find
out what the needs are and to find practi-
cal wavs of contributing to the establish-
ment and respect of these principles.

The ATTA represents thirty years of
effort and achievement by young
lawyers at an international level, Thirty
vears after its foundation the need for
that effort and achievement is even grea-
ter than it was when it began. I have no
doubt that AIJA will respond to this
challenge in the next 30 years as it has
in the last 30 years.

Walter G. SEMPLE,
Glasgow.

ATJA

Le Grand Mystere

es candidats 4 1a Premiére Vice

Présidence regorgent d'idées. 11 faut
bien en avoir trouvé quelques unes pour
aveir Tair dun candidat sérieux. Mais
une fois élus, dés la premigre réunion de
bureau, comme d'affrenx politiciens, ils
semblent cublier leurs promesses.
Pourtant les Présidents de 'ALTA (jus-
qu'ici...) n'ont pas ét¢ d'abominables
escrocs, 1l des carriéristes sang scru-
pules.

S'ils ne tiennent pas leurs promesses,
c'est qu'ils ne peuvent pas le faire, A
TAIJA, le Président ne décide rien ; par-
fois il suggére, parfois il laisse faire,
plus rarement il tente de freiner une ini-
tiative malheureuse. Le Président ne fait
pas 'AlIA, elle se construit par elle-
méme. Souvent, c'est elle qui fait le Pré-
sident, bien différent de ce qu'il avait
imaginé.

L fait que l'association ne fonction-
ne que sur le volontariat et le bénévolat
ne suffit pas 4 expliquer le peu d'in-
flueace du Président, La brigveté du
mandat, a rareté des réunions, les dis-
lances entre les membres ne fourniront
pas non plus la clé,

L'AIJA est essentiellement diverse
géographiquement et culturellement,
bien siir, c'est sa raison d'8tre. Mais
aussi dans les spécialisations, les centres
d'intéréts, la disponibilité, les possibili-
tés matérielles de ses membres.

Pour que quelque chose advienne 2
I'AIJA et que cela soit un suceds, il ne
suffit pas que le Président l'ait déeidé. 11
faut que quelgu'n ait envie de le faire,
qu'il ait trouvé un groupe prét & le soute-
nir ef que tous ces membres soient déci-
dés & donner tout le temps et 1'éncrgie
néeessaires. Alors l'initiative sera un
succds avee ou sans l'approbation du
Bureau.

Il n'y a pas d'exemple qu'un Prési-
dent ait pu imposer quoi que ce 5oit sans
le soutien des membres, ni qu'un Prési-

215-

dent ait pu s'opposer & la volonté des
membres.

Peut-étre csi-ce, au fond, cela qu'on
appelle "l'esprit de 'AITA”". Ce "true" in-
définissable qui ne se mesure ni au
nombre de membres, ni A 'épaisseur des
rappoits, ni & la garniture des tables, ni
aux décibels de l'orchestre, mais qui fait
que I'AITA "on en est, ou on en n'est
pas".

Au fond TAIJA reste un grand mys-
tére ef la plus grande qualité de son Pré-
sident demeurera 'humilité,

Thierry GARBY,
FParis.

Thierry Garby

B30 ans d'AIJA




B30 ans d'AIJA

Souvenirs AlJA

Hélas [ Je ne peux parler que de sou-
venirs, si je me référe A TAIJA !

Iy a presque trente ans gue j'ai
connu cette Asseciation. C'était en 1963,
peu aptds sa naissance a la suite d'un
Congrés de Ta FNUJA frangaise 4 Tou-
louse, en 1962,

Et je I'al connue par ['insistance d'un
de ses membres fondateurs, notre
confrére de Madrid, Me Pascual
MENEU, dont 'amiiié et 1a cordialité
avaignt tonjours rempli ses contacts
confraternels. A 1'époque, il voyageait
énormément. Bt comme les compagnies
aériennes permettaient fa possibilité de
faire des pelits sauts de ville en ville,
entrc le point de départ et celui de desti-
nation finale, il en profitait pour assister
4 de nombreuses manifestations profes-
sionnelles et salver ainsi ses innom-
brables amis dans tous les pays d'Europe
... el d'au dela.

Me MENEU, qui est devenu par la
suite Vice-Président d'honneur pour
|'Espagne, ne m'en voudra pas si je rap-
pelle ici son excellente habilude d'en-
voyer aux amis les doubles des lettres
qu'il adressail aux uns et aux autres, &
propos de ce qui le tenait & coeur. Et
c'est done, par ces doubles de lettres -
parfois & peine lisibles {Ja photocopie
n'était pas encore un €lément indispen-
sable d'un cabinet professionnel) - que
J'ai appris, et la naissance de I'ALIA, et
son Congres de Genéve de 1963, et un
prochain Congrés qui allait se faire &
Bruxelles.

Bruxelles 1964 a été mon premier
Congrés AIJA ..., et le début d'une

longue série qui serait devenue intermi-
nable si on ne devait pas arriver 3 Iige
"terrible” de 45 ans. Et, malgré cela, ['ai
"fait” un total de vingl et un Congres !

Bruxelles 1964 m'a "attrapé" pour
toujours dans I'AIJA. Notre confrére
PROBST, du Luxembourg, en était le
Président. Je le vois encore, i I'Hétel de
Ville de Bruges, essayant de calmer I'su-
phorie des participants & un diner "bten-
ghelien” que Frank DOUSSELAERE et
d'autres confréres brugeois avaient ma-
gniliquement organisé le jour de l'excur-
Siom.

Munich 1965 a &€ le Congrés ol jai
8té "élu” membre du Comité, Vincent
CARDINAUX de Genéve, étail le Prési-
dent & ceite occasion.

Tous les deux nous ont laissé déja, et
les "vieux" en garderons - tant que nous
serons de ce monde - un grand scuvenir.

Permettez-moi de rappeler aussi qua
la suite de tous ces contacts avec 'AlJA,
nous avens créé alors 4 Barcelone, le
Groupe des Jeunes Avocats, qui vient de
féter maintenant ses premiers 25 ans
d'existence. Une des finalités de I'AIJA
s'est vue ainsi réalisée 3 Barcelone
méme avant qu'un Congrés s'y célgbre.

Athénes 1966 a servi pour que
quelgues confréres barcelonais - portés
déji par la problématique des jennes
avocats et la défense des intérétls de
ceux-ci - proposent notre ville pour un
Congres en 1968, ce qui a & accepté
par acclamation. C'est d'ailleurs, a ce
Congrés que I'ATIA doit la DECLARA-
TION D'ATHENES. Roger DALCQ,
qui avait organisé le Congrés de
Bruxelles, était le Président de notre As-
sociation, et s'est bien occupé de a faire
grandir,

A Londres, en 1967, John YOUNG
et son équipe nous offrirent un magni-
fique Congrés, présidé alors par Franz
WITTMAN, organisateur du Congrés de
Munich en [965. Bien que parlant tigs
bien langlais, il avait décidé de faire
lous ses discours en allemand. Le Prési-
dent de la LAW SOCIETY, qui ac-
cugillit le banguel de cléture et qui ré-
pondit au disccurs de notre Président en
allemand indigua, en faisant preuve de
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I'humour anglais, que pour une fois, i1
devait donner réponse & un discours au-
quel il n'avait pas compris un seul mot !

1968 fut l'année du Congrés de Bar-
celone, 11 ne serail pas bon que je quak-
fie maintenant ce Congrés, mais je peux
affirmer, sans manquer 3 la modestie,
qu'il a laissé un trés bon souvenir i tous
les participants.

Notre ami MOUSSA PRINCE orga-
nisa le Congees de 1969 au Liban. Je
crois qu'il a contribué ainsi & nous don-
ner un des beaux moments de notre vie.
C'est, tout au moins, ainsi que j'ai tov-
jours considéré ce magnifique Congrés -
dans ce pays merveilleux, qui, héfas !, a
tant changé depuis.

L'AlJA avait, dés son début, la régle
que l'organisateur d'un Congres, deve-
nait Premier Vice-Président, el, par la
stite, Président de I'Association.

Cest ainsi gu'a la fin du Congrés de
Beyrouth, je me suis {rouvé 2 la Prési-
dence de I'Association, et que j'ai eu
I'honneur de présider le Congrés de
Rome en 1970. Quel grand Congrés
avaient organisé nos confréres romuins,
Emilio BELLEGRANDI en téte, en-
semble avec les confréres milanais diri-
gés par Mario SCAMONI, qoi allait de-
venir Président par la suite !!

Je ne veux pas centinuer cette liste
historique des Congrés de notre AlJA
BIEN AIMEE, comme Moussa PRIN-
CE l'appelait,

Je veux cependant-insister sur les .
liens d'amitié qu'elle a créés et qui conti-
nuent malgré les années et 'éleignement
physique. Appartcnir & 'AIJA était &
I'époque 1a clé qui vous ouwvrail les
coeurs des autres confréres qui en
&taient aussi membres, Clest entre les
anciens (on pas) Aijistes que j'ai encere
mes meilleurs amis. Bt cette expérience
personnelle a §té celle qui a éL€ aussi
vécue par fous ccux qui avaient appro-
ché I'ATTA.

I'ai entendu dire que la distribution
de carles de visite devenait maintenant
chose courante a ['AIJA. Ceci aurait
semblé inimaginable & ces époques-1,
Et, pourtant, Ja transmission de dossiers
se faisait aussi, mais non comme résultat



d'une carte de visite, mais de I'amjtié qui
était née. _

L'appartenance 3 'ATJIA m'a donné
le souei de m'occuper des problémes
professionnels, et & l'intérieur et en de-
hors de mon barreaw et de mon pays.
Ceci a éié la "drogue” qui m'a possédé
pendant de longues années. Seulement
['3ge vous oblige & vous en séparer. Bt si
je l'ai accepté, ceci l'a 1€ 4 l'idée de
pouvolr laisser la place aux jeunes.

L'ATJA que j'ai vécue a-l-elle €€
semblable ou différente de Vactuelle ?

Je crois, tout simplement, que "En-
fant" a grandi et a dd vivre des épogues
différentes, dans lesquelies les habitudes
professionnelles ont énormément chan-
gé. Cet "Enfant" a su s'adapter, et conli-
nue de grandir. L'ALJA a des membres
actifs dans tous les continents. Pour la
premigre fois, un Congrés se tiendra en
Amérique du Sud. Penser ceci aurait été
un simple réve il y 2 quelques années.

Pour la troisiemne fois, I'AIJA a la chan-
ce de compter avec une excellente Prési-
dente. Une consoeur i ce poste aurait
aussi, semblé impossible & notre époque.

I n'est donc pas élonnant qu'en re-
gardant le long chemin suivi par I'ATJA,
je me seate trés fier d'avoir participé &
€ PACOULS.

Et je remercie continuellement I'Al-
JA de m'avoir permis un enrichissement
humain extraordinaire. Elle m'a donné
des inquiétudes professionneiles, des
moments de bonheur, et surtout, des
amis, lrés vrais, que je suis trés heureux
de congerver.

I1 me reste maintenant 'espeir de fi-
gurer [ongtemps, dans ['Annuaire ATIA,
comme Ancien Président, et 1a fierté de
porter - comme je le fais - ma cravate
d'Ancien Présideat de I'ATJA dans les
grandes occasions de ma vie profession-
nelle.

Antorio PLASENCIA MONLEON

Le premier Congrés de I'AlJA
auquel j'ai assisté a ét¢ le Congres
d'Athénes, qu'on mentionne souvent et
qui a é1¢ la base de T'AIJA. Ce Congrés
4 é1€ organisé par Nicola Antonopouios
avec beaucoup de soins personnels, ceci
était encore possible & I'époque, car les
congressistes se déplacaient en deux
autobus dont le deuxieme n'était méme
pas plein. La seule langue qu'on enten-
dait était la langue frangaise. Le noyau
trés actif qui a agi pendant une bonne
dizaine d'anndes a &t déja formé. Nous
r'avons pas eu des ambitions des jeunes
avocats d'aujourd'hui. On logeail dans
les petits hotels, les cotisations étaient
minimes. L'échange de cartes de visite
n'était pas nne coutume. Les travaux
n'avaient pas l'importance qu'elles ont
dans I'AITA d'avjourd’Tui. Pour nous,
I'smportant ¢'éfait de se rencontrer, de se
connaitre, d'échanger des points de
vie...

Aprés quelgques années, I'époque des
Grands Congres a été ouverte. Moen im-
pression est que ceite nouvelle époque
commence avec le Congrés de Salzburg

lequel, d'apres "les anciens aijiistes” de
tous les points de vue n'a jamais été sur-
passé et qui a é¢ organisé par Konrad
Meingast. A ceite époque les aijiistes
sont devenus plus ambitieux profession-
nellement. ’

Les membres devenaient plus nom-
breux chaque année, ils venaient de tous
les pays. Surtout sous les présidences
d’Anthony Slingsby et Anne-Marie Tra-
han, I'A1JA a fait une expansion sur tous
les continents. La formation de commis-
sions de (ravail donnaient un aspect sé-
rieux 4 l'association. Mais, il n'était plus
question de conzaitre tous les membres
par leurs propres noms aussi bien que
leurs épouses si bien incorporées dans la
vie de I'association (comme Jacqueline
Hochstaeter on Lydween Wiimart que je
cite seulement  titre d'exemple).

A travers I'AIJA j'ai compris que les
avocats de différents pays ont beaucoup
en commun. Je dirais presque qu'ils for-
ment une race A part. Une race de gens
(xés ouverle pour toul le progrés, pour
les nouvelles idées, pour la liberté d'es-
priL. I ne s'agit pas seulement du fait
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que j'ai connu un seul avocat qui s'est
prononcé pour la peine de mort, que
tous ont été toujours préts A défendre les
droits de 'homme, mais il s'agit du fait
que dans la vie privée quotidienne ils
agissaient de la méme maniére. [ls sont
expéditifs, siirs d'eux-mémes, persna-
difs, avec un grain d'impatience. Tls sont
toujours préts 4 voyager {quoi qu'ils di-
seat), & connaitre les geas et surtout
préis & se comporter amicalement avec
lewrs collégues des autres pays.

Naturellemnent avee la croissance de
I'AITA différents petits problémes se
créent, certaing mé&me touchent aux pro-
blemes politiques, mais 4 ce momeat il
faut que nous nous rappellions seule-
ment des bons morments que nous avons
eus ensemble.

Pour conelure, je peox suggérer seu-
lement aux aijiistes d'aujourd'hui de
faire 'impossible pour ne pas manquer
une réunion de I'AITA pour n'avoir rien
2 se reprocher le jour de feur 45¢ anni-
versaire.

Gordana POPOVIC
Belgrade, Yougoslavie

M 30 ans d'AIJA



B Dossier

CCBE

“ Common code of Conduct for Lawyers in the EC

Preﬁaration of the Code,

When the question is asked “What is
the major achievernent of the CCBE in
the 30-odd years since it was founded ?”
the first answer that comes to mind is
the production of a Common Code of
Conduct for Lawyers in the European
Community.

This is indeed a considerable achie-
vement, given the very different ap-
proaches to regulation among the va-
rious bars and law societies of Europe.
The first step towards it was taken in
what. became know as the “Declaration
of Perugia” adopted by the CCBE in
1977, but this was no more than a gene-
ral declaration of the principles under-
lying the different national codes of
conduct.

In 1982 work was started on an am-
bitious plan to draft a common code of
conduct. After six years” work the Code
was finally adopted at the CCBE Plena-
ry Session in Strasbourg in October
1988. The main credit for the final draft
sitould go o a sub-committee of two :
Heinz Weil, a member of the German
delegation practising in Paris, who is
also a member of the Paris bar; and
Walter Semple, a Scottish selicitor who
was then a member of the United King-
dom delegation and is also a former pre-
sident of ALTA. Together they were uni-
quely well qualified to reconcile the dif-
ferent national traditions in the Commu-
nity and to produce a synthesis which
commanded general acceptance.

Developments since
the Code was adopted

The Coxle was originally prepared in
French and English but has since been
transiated into all Community lan-
guages. It has also been formally incor-
porated into the internal regulations of
most of the bars and kaw societies in
most Community member states, at least
for the cross-border activities of their
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members. [n some cases it has also been
incorporated as part of their internal
rules as well. The only major exception
in Germany, where there are still legal
difficulties resulting from the decision
of the Constitutional Court that the pre-
vious regulatory system there had no
legal foundation. It is expected that,
when these difficullies are resolved, the
Code will be adopted in Germany.

The influence of the Code has since
spread well beyond the boundaries of
the European Communify itself. At the
CCBE Plenary Session in Basle in No-
vember 1990 conventions were signed
with the delegations of six observer
countries, Norway, Sweden, Finland,
Austria, Switzerland and Cyprus, in
which they agreed fo adopt the provi-
sions of the Code. More recently the
emerging bars and law socicties in Cen-
tral and Eastern Europe have iooked to
the Code as the foundation for restoring
their own rules of conduet, For instance
in Czechoslovakia it has been adopted
as the internzl Code of conduct of the
legal profession.

The first draft of the CCBE Code
took its inspiration from the Intematio-
nal Code of Ethics for the Legal Profes-
sion adopted by the International Bar
Association. More recently the IBA has
been reviewing the current edilion of its
Code, published in 1988, and here are
proposals to bring it much closer to the
wording of the CCBE Code. Indeed
there have been discussions between re-
presentatives of the CCBE and the IBA
with a view to eliminating the remaining
ditferences between the two Codes.

Obiects and Cope
of the Code

The CCBE Code operates at a nom-
ber of different levels, This is indicated
in article 1.3 of the Code which sets out

its purpose. Article 1.3.2 states

* the organisations representing the
legal profession through the CCBE
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propese that the rules codified in the

following articles :

be recognised at the present time as

the consensus of all the bars and law

societies of the EC;

be adopled as enforceable rules as

soon as possible in accordance with

natienal or community procedures in
relation to cross-border activities of
the tawyer in the EC; and

be taken inte account in all revisions

of national rules of deontology or

professional practice with a view o

their progressive harmonisation. *

Article 1.3.2 goes on [0 say that the
organisations concerned “further ex-
press the wish that the national rules of
deontology or professional practice be
iterpreted and applied whenever pos-
sible in a way consistent with the rules
in this Code”. It then states that “after
the rules have heen adopted as enfor-
ceable rules in relation to cross-border
activilies, the lawyer will remain bound
to observe the rules of the bar or law so-
ciety to which he belongs to the extent
that they are consistenl with the rules in
this Code™.

Cross-border activities of a lawyer
are defined widely by article 1.5 to
mean : -

all professional contacts with

lawyers of member states other than

his own; an

the professional activity of a lawyer

in a member state other (han his

own, whether or not he is physically
present in that member state.

Main Provisions
of the Code

The substantive provisions in the
Code are divided into four chapters
under the headings General Principles,
Relations with Clients, Relations with
the Courts and Relations Between
Lawyers.

The “General Principles” include
statements on iadependeace, trust and



personal integrity, confidentialily, per-
sonal publicity and the client’s interests.
Under “Relations with Clients”, there
are provisions on fees, ctc, protection of
client’s funds and professicnal indemni-
ty insurance.

Under “Relations with the Court”
there are provisions on fair conduct of
praceedings, demeanour in cowt, elc.
Under “Relations Between Lawyers”
there are provisions on co-operation
among lawyers of different states, cor-
respondence between lawyers, referral
fees, communications with opposing
parties, change of lawyer, responsibility
for fees and disputes among lawyers in
different member states.

While some of the provisions of the
Code are self-explanatory, others requi-
re some elucidation. The CCBE Deonto-
logy Working Party, who were tespon-
sible for the drafting of the Code itself,
accordingly prepared an explanatory
memorandum and commentary which
has been published in French and Engli-
sh. It is intended to explain the origin of
the provisions of the Code, to illustrate
these problems which they are designed
to resolve, particularly in relation to
cross-border activities, and to provide
assistance to the competent authorities
in the member states in the application
of the Code. It is not infended to have
any binding ferce in the interpretation ol
the Code.

Points
of particular difficulty

Among the matters covered by the
Code are four areas which often cause
difficulty in cross-border legal practice,
namely personal publicity, the responsi-
bility to the instructing lawyer for the
fees of the lawyer in another jurisdic-
tion, client confidentiality (“secret pro-
fessionnel") and the question of “confi-
dentiality of correspondence” between
lawyers in different jurisdictions.

Personal publicity is cften a problem
because of the wide difference between
liberal and less liberal jurisdictions. Ar-
ticle 2.6 of the Code altempts to resolve
the problem by establishing the prin-
ciple of respect for the rules of the host
state but with a saving for advertising
where its publication in the host state is
only incidental.

Questions of the responsibility of the
instructions lawyer for the fees of a
lawyer in another jurisdiction are a com-
mon source of dispute. Article 5.7 of the
Code states the principle that when a
lawyer personally instrects a lawyer in
another jurisdiction the instructing
lawyer is responsible for the other
lawyer's fees unless he expressly dis-
claims responsibility.

The principle of client confidentiali-
ty is stated in Aclicle 2.3 of the Code but
does not address the underlying diffe-
rence in the approach to this subject
ameng member states, as reviewed by
the European Court of Justice in the lca-
ding case of A M & S Europe Limited
in 1982, Nor does it provide a very se-
cure defence against inroads commonly
made into the principle by national or
even Commmunity legislation.

Finally Article 5.3 of the Code seeks
fo avoid misunderstandings arising from
the different attitudes taken in the mem-
ber states towards the communications
which pass between lawyers with a view
10 seltling proceedings in such a way
that the communicaticns cannot subse-
guently be used in such proceedings. [n
some countries there is a principle of
“confidentiality of correspondence” bet-
ween lawyers. In other countries such
correspondence is treated as “without
prejudice” so that it will not normally be
received in evidence, The relevant part
of the explanatory memorandum to the
Code gives a full account of the back-
ground to this provision,
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Conclusion

While the Code by no means
contains the answers 1o all the problems
which can arise in cross-border legal
practice if does at least provide a frame-
work and a common language within
which such issues may he resalved. [t
has also started a process of lirmonisa-
tion of national rules of condluct. by pro-
viding a common reference point and a
common fund of rules which can e
drawn upon by national regulators, Even
moze importantly, it has been influential
in sefting minimum standards for rules
of conduct on certain matters, particular-
ly protection of client’s funds and pro-
fessional indemaity insurance. In some
member states where comprehensive
protection in these matters has not pre-
viously been introduced internaily, the
adoption of the Code is providing the
impetus for the introduction of such mi-
nimum safeguards for domestic as well
as cross-border practice.

If the major achievement of the
CCBE is the adeption of the Code, the
major achievement of the Code itself is
perhaps to be inspiring better systems of
client protection within the domestic
rules of conduct of member states.

Homish ADAMSON.
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Lawyers' establishment

* under home title within the EEC

A generation ago Ewropean lawyers
were mostly national. Their clients were
compatriots, their cases were domestic,
they normally when cxpressing them-
selves professionally spoke but their
mother tongue and above all they practi-
sed their national law only,

Today the situation has changed dra-
matically. European lawyers of our age,
and these of tomorrow increasingly, will
have 1o adapt their professional lives to
the international, including the Ewro-
pean scene. Clients - whether in trade or
industry or private citizens - are thin-
king and acting internationally. More
and more they demand advice on Buro-
peas law and cross-border assistance in
negotiations or cven in Jawsuits, The
lawyer of teday must handle foreign
Janguages and above all he finds even
his traditional sphere of knowledge - his
national law - comprehensively changed
by new European law.

International and Buropean legal ad-
vice and handling of cross-horder cases
are it great and increasing demand. The
Jegal profession in Europe must meet
this demand, or it will decline and suc-
cumb to a number of compeling profes-
sions who will be more than willing to
take over especially our role as legal ad-
visers {0 business.

We cannat, all of us, stay at home,
trying to meet the demand of the clients
and to compete with accountants, bank
advisers, management consultants efc,
from our domestic desk chairs. Some of
us will have 1o - and will wish to - go
abroad, (o settle down, and to establish
law firms or maybe branch offices in
another EEC country.

The CCBE.

Considering the need to f{acilitale
and 1o regulate EEC lawyers' work and
establishment in other Member States
than their own, and feeling thai the legal
professions, proud of being seif-regula-
ted professions, should find themselves

ways and means to achieve this goal ra-
ther than leaving is to the EC Council,
the Commission or even the Euwropean
Court of Justice, for many years the
CCBE (The Council of Bars and Law
Societies in the European Community)
has been doing its utmost to ease and to
liberalize conditions for lawyers wi-
shing to work or Lo establish themselves
in another Member State.

Much has been achieved already.
Under the Services Directive of 1977
any EC lawyer has a right to provide oc-
casional legal service in another Mem-
ber State from his place of establish-
ment in his or her home Member State.
And the Diplomas Directive of 1988 has
opened up to any EC lawyer to become
a full member of the legal profession -
with unrestricted right o praciise - in
another Member State after undertaking
an aptitude test or a period of adaptation
as a (minor) necessary supplement to his
existing qualifications based upon his
domestic education, which - in principle
- the host Member Stale must acknow-
ledge as equivalent to the legal educa-
tion in the host Member State.

What remains 7 The Member States'
formal recognition and an appropriate
regulation of any EC lawyer's right to
establish himself in another Member
State {the "host Member State") under
his heme title i.e. without undertaking
the aptitude test or the adaptation period
required to qualify under the Diplomas
Directive, A German Rechtsanwall
wishes to establish himself in France,
not as an avocat, but as a Rechtsanwalt,
or a Danish advokat wishes to work per-
manently in Spain, not as an abogado,
but under this home title.

For a number of years the CCBE has
found itself engaged upon the task of
finding rules on "Establishment under
Home Title", upon which the legal pro-
fessions of all Member Stales can agree,
it has been a difficull job, but we have
reasons 1o believe that we are now co-
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ming very close to the goal. A draft Di-
rective on Right of Establishment for
Lawyers has been prepared and so far 8
out of 12 nationial delegations have ap-
proved it. Recently negotiations espe-
cially with the so far hesitating delega-
tions have led to some proposed amend-
ments, with which a new draflt will be
put befose the CCBE's plenary session
in October 1992.

Establishment
under Home Title

Taking into account, however, that
follewing the implementation of the Di-
plemas Directive in the Member States,
by passing an aptitude test in the host
Member State (most - mayby all - Mem-
ber States have preferred (he aptitude
test to the adaptation period) any EC
lawyer may cstablish himself in that
Member State, one might ask, whether it
is still worthwhile figting for a recogni-
tion of a right for the BC lawyers alter-
natively - and without passing any apti-
lude test - to establish themselves under
home Litle in any other Member State.

In the opinion of at Jeast a majority
of the naticnal delegations to the CCBE
the answer is yes. There is a need - a
large and an increasing need - for a re-
cognized and duly regulated opportunity
for EC lawvyers to establish under home
title wherever they wish in the Common
Markel. Many practical examples are
conceivable : An English solicitor wants
to set up a law firm - as a solicitor - on
the Cosla del Sol in Spain mainly to
give legal advice to British pensioners
having settled down to spend their old
age af the Mediterranean. A Pacis law
firm specialized in transport law wishes
to send young partners on a rolation
basis - each of them for a couple of
years - to work with corresponding law
firms in Hamburg, Amsterdam, or Lon-
don. A Belgian avacat wanls to sef up a
branch office just across the border to
Holland, where he plans to work two




days a week. An Italian avvocate finds a
market for himself by establishing a law
firm in Munich mainly meant to offer
legal consultations to ltalian guest wor-
kers in that city. Or a young Danish
lawyer, wishing eventually to pass the
aptitude test of the Paris Bar, wants t0
make his living in Paris a5 a Danish ad-
vokat while acquainting himself to Fren-
ch law and language and thus preparing
for the examination.

They all have a vital intrest in being
recognized as lawyers legally working
as such under their home title.

And, most impostant of all, a right of
establishment under home title appears
to be an unavoidable condition of Euro-
pean law firms' creation of real and ef-
fective European multinaiional partner-
ship.

Many, indeed, share the view that al-
ready in European law - Art. 52 of the
Treaty of Rome - EC lawyers do have
an unquestionable and fundamental right
to establish themselves as lawyers vnder
home title in any other Member State.
This view, however, is challenged by
others, and truly so far no Directive and
no decision of the European Court of
Justice did recognize explicitly such a
right to the EC lawyers. A distinct ae-
kowledgment of such a right of EC
lawyers is an tmportant object of the
CCBE's draft directive.

It is definitely not the intention by
the draft directive to creale any new
class or category of lawyers. Lawyers
qualifying under the Diplomas Directive
and lawyers in the future invoking a di-
rective on establishment under home
title are all lawyers established in the
host Member State and members of the
host Member State’s Bar. There is only a
difference in degree resulting from the
fact that only the former have passed an
aptitude test and consequently only the
former - on a par with the national
lawyers of the host Member State - may
practise within the so-called reserved
areas ("motarial activities” and unrestric-
ted, soie right of audience before the
courts).
~ Considering that a lawyer having
worked for a nomber of years in a host
Member State eventually may wish to
be recognized under the Diplomas Di-
rective, thus acquiring access (o the "re-
served areas” just mentioned, the draft
directive of the CCBE proposes that in

casc a lawyer, who can prove that for a
peried of three years he has carried on
an effective and permanent professional
activily as a lawyer established under
rome title in a host Member State, ke
may require the competent authority of
that state considering his application for
admission under the Diplomas Directive
to take intc account i.a. his professional
experience acquired in the host Member
State and to except him from the whole
or & substantial part of the aptitude test
{or the adaptation period). This propo-
sal, evidently, is meant to facilitate the
established lawyer's access to unrestric-
ted rights of practice in the host Member
State.

Registration

What has been said so [ar concerns
one of the two objects of the CCBE's
draft directive - to facilitate by an expli-
cit acknow- ledgement the EC lawyer's
right of establishment under home title.
I shall now turn to the other important
object of the draft - an appropriate EC
regulation of the establishment and the
practice of lawyess established under
home title.

The legal profession is a regulaled
profession in all Member States. Any
lawyer in any Member State is bound to
observe professional rules of conduct
and is subject to a specific professional
discipline. Lawvyers of one EC Member
State, but established in another Mem-
ber State, are nol and should not be an
exception to that. But the mere fact that
they are practising outside the tesritory
of the home Bar or Law Society gives
tise to a number of questions : Which
set of deontological rules and which dis-
cipline shouid a [awyer established
snder home title be subject to 7 How
can the host Bar know that a lawyer of
another Member State established him-
self within its territory 7 How should the
host Bar handle possible complaints
from clients of a lawyer from another
Member State, established vnder home
title 7

First of all the host Bar or Law So-
ciety should be informed about an inco-
ming lawyer's establishment under
heme title. Accordingly the lawyer must
notify his establishment under kome
title to the competent authority of the
host Member State ("the host Bar").
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It is suggested that upon receipt of
evidence of the applicant's proper enro-
lement and right to practise in his home
Member State etc. the host Bar shall be
obliged to register the incoming lawyer,
wishing to establish himself under home
title in the host Member State. The re-
gistration as such should not be at the
discretion of the host Bar. The incoming
lawyer shonid have a tight to be registe-
red. The specific form of registration,
however, may be an administrative mat-
ter left o the host Bar's administration.

The lawyer establishing himself
under heme title should have, not only a
right, but also a duty to register. The dis-
ciplinary control of the host Bar necessi-
tates a registration of all lawyers practi-
sing within its territory. The host Mem-
ber State, accordingly, should only ack-
nowledge as lawyers - and definitely
should only be obliged to acknowledge -
lawyers duly registred with the local Bar
as lawyers legally practising in that
Member State.

Reserved Areas

The 1977 Services Direclive re-
serves (o national lawyers (and lawyers
having qualified under the Diplomas Di-
rective) certain specific activities, inclu-
ding the preparation of fermal docu-
ments for oblaining title to administer
estates and deceased persons and the
drafting of formal documents creating or
transferring intrests in land (socalled
"notarial activities"). To some extent,
according to the 1977 Services Directive
and ECI-court decisions in relation he-
reto, a lawyer from another Member
State may only represent or defend
clients in courts of the host Member
State when working in conjuction with a
lawvyer of that state.

The CCBE proposes similar restric-
tions to be introduced as to the right of
practice of & lawyer established under
home title.

It should be noted that no restrictions
are proposed by the CCBE as to the
right of the lawyer established under
home title to give legal advice on natio-
nal law of the host Member State. In our
view a lawyer established under home
title should not by law be prevented
from advising his clienis in national law
of the host Member State {"host law"). It
is a lawyer's fundamental right and duty
to give full advice on all legal aspects of
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the client’s problem or situation 7 Exclu-
ding possible relevant aspects of "host
law" might easily invalidate the advice
of the lawyer established under home
title. In real life a lawyer established
under home title will know esseatial
parts of "host Jaw" as well as his own
“home law". Very often his special kill
will come from the fact that he knows
the essential differences in law of his
home country on one side and the host
Member State on the other - so impor-
tant to analyze in most cross border
cases. He may not know “host law” in
details but will often have a sufficient
knowledge to identify the existence of a
problem of his client under "host law",
which should - and mostly will - result
in the lawyer and/or the client seeking
the assistauce of a national lawyer of the
host Member State.

Af all times the Iawyer established
under home title - as any other lawyer -
should be aware of and recail art. 3.1.3.
of the CCBE's Code of Conduct for
Lawyers in the European Community.

A lawyer shall not handle a matter
which he knows or ought to know he is
not competent to handle, without co-
operating with a lawyer who is compe-
tent to handle it".

Titles

Titles are lawyers' trade marks. A
trade mark must be (rue. Accordingly
the CCBE draft directive includes the -
one might say self-evident - rule that a
lawyer who has not passed the aptitude
test of the Diplomas Directive and thus
establishes himself under home title
may only use his home title plus an indi-
cation of this registration with the host
Bar, An English solicitor wishing to es-
tablish himself in Paris "under home
title" accordingly may not call himself
"avocat”, but must practise as "solicitor
- Membre du Barreau de Paris™.

On the other hand, once having qua-
lified under the Diplomas Directive a
lawyer must use both his professional
titles, e.g, "Solicitor - Avocat". The
lawyer holding double qualification
should not by changing between one and
the other of fus legal titles hide the fact -
important to clients - that he is respon-
sable to the deontological rules of both
his criginal home Member State and the
host Member State in which he has qua-
lified under the Diplomas Directive.

Host Rules

The CCBE delegations agree that all
lawyers established in a host Member
State, whether having qualified under
the Diplomas Directive or having esta-
blished themselves under home title,
should be bound by the same rules of
professional conduct as those in force
for national lawyers of the host Member
State. In short - hoss rules should pre-
vail. Clients in a host Member State
should be able to reply on the rules of
professional conduct for lawyers of that
state regardless of whether they have
sought legal advice and/or assistance by
a nafional lawyer of a lawyer from ano-
ther EC Member Stale established in
that state.

" Thus the CCBE draft states, that a
lawyer established under home title
shall for all his activities in the host
Member State be subject (o the same
obligations, professional rules, incapaci-
ties and incompatibilities as the lawyers
practising under the (itle of the host
Member State.

It is added, however, in the CCBE's
draft that the competent authorities of
the Member States shall ensure that
these obligations, professional rules, in-
capacities and incompatibilities, are ap-
plied {1} in accordance with the rules of
the CCBE's Common Code of Conduct,
and (2) in accordance with the objective
defined by the provisions of the Treaty
of Rome relating to freedom of esta-
blishment, and (3) only Lo the extent that
compliance with them is objectively jus-
tified by the public interest.

Accordingly no Bar or other discipli-
nary authority for lawyers of an EC
Member State shall be entitled to apply
professional rules sa as to pursug protec-
tionistic goals of the host Member State.

To safeguard this important principle
the CCBE draft dicective has introduced
a very special procedure. In case a disci-
phinary proceeding is undertaken by the
hosl Bar against the EC lawyer establi-
shed under home title, his home Bar
may request the matter to be refered to
at special panel, made up by thuee repre-
sextatives of the host Bar and' two repre-
sentatives of the home Bar. The host
Bar, accordingly, will have the casting
vote, but all members af the panel may
require their dissenting opinion, if any,
10 be recorded in the findings and the
sentence of the panel. The sentence

=22

must be open to appeal, ultilmately
under art. 177 of the Treaty to the Eure-
pean Coust of Justice.

This procedure, which probably will
be practised extremely rarely, but, if so,
in cases of principal importance 1o our
profession, should guarantee, that the
issue - whether a professional tle ap-
plied by the host Bar is "objectively jus-
tified by the public interest” or just a
protectionist rule in conflict with overri-
ding principles of European law - will
be very well prepared and very weil ar-
gued by both the home Bar and the host
Bar before being presented to the Euro-
pean Court of Justice.

Host Discipline

Any EC lawyer established in ano-
ther Member State should be subject to
the disciplinary authorities of the host
Member State ("Host Discipline").

This proposal results from the fin-
ding that clients of the host Member
State should be able to file complaints
against any lawyer practising in the host
Member State with the local Bar or
olher disciplinary authority.

Associations

Finally it is proposed by the CCBE
draft that lawyers established - or esta-
blishing - themselves under home title
should have the right to set up firms - to
associate - with other lawyers, and
should have the right, normally, to use
in the host Member State the business
name of their law firm at home, if they
50 wish.

Many delegates (and ex-delcgates)
of the CCBE who for years have been
working with devotion on this draft di-
rective meant to formalize and regulate
EC lawyers' right of establishment under
home title, do hope that in a very near
future a draft directive can be agreed
upon as the CCBE's proposal to the EC
Commission as to how the Single Mar-
ket for lawyers within
the EEC can be shaped in
a way wished, proposed
and suppotted by the Bu-
ropean legal profession,
itself.
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Niels FISCH-THOMSEN,
Vice-President of the CCBE.
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The Scope of Activities

Iwas fortunate to be the guest of AIJA
at the recent Conferences in
Barcelona and London and to have an
opportunity fo listen to and (o discuss
the topics of most concern to the mem-
hers of AIJA who represent in age the
majority of Jawyers in full time practice.
At the recent CCBE Plenary Session in
Barcelona Elisabet Fura-Sandstrém
spoke about the future of the profession
and confirmed that the topics which the
CCBE is currently discussing are indeed
the topics which are of increasing
importance to all practising lawyers.
The pace of change in the legal profes-
sion is accelerating and if we must reco-
gnise the changes (hat are taking place
and work out how to deal with them.

This is a very imporfant task for the
CCBE formed in 1960 as the representa-
tive body for the legal profession in the
Member States of the European Com-
munity (cther than the notarial profes-
sions). The CCBE is the offically reco-
gnised consultative body for tie legal
profession at the European Commission,
the Court of Justice in Luxembourg and
the Eoropean Court of Human Rights
and the Council of Europe in Stras-
bourg.

Tts consultative status was recogni-
sed in this former title "the Consultative
Committee of the Bars and Law Socie-
ties of Europe”. Recently it was felt that
the "Council of the Bars and Law Socie-
ties of Europe™ better reflected its actjvi-
ties, although it has retained the initials
CCBE.

It consists of delegations represen-
ting the legal professions of each of the
twelve Member States and the observer
countries. The delegations vary in size,
from two from the smaller countries 10
six for the larger countries, If there is a
vole, it is by countsy and not by indivi-
dual delegate. For any major resclution
to pass {excep! the budget which re-
quires unanimity) there must be affirma-
tive votes from len cut of twelve Mem-
ber States. An abstention effectively
counts-as a negative vote. The executive

of the CCBE

officers consist of the President and a
First and Second Vice President, elected
annually in October,

The CCBE acts hoth as the represen-
tative of European lawyers with the
Community institutions and outside bo-
dies, and as a forum for discussing and
developing sclutions on the questions
which concern lawyers within its Mem-
ber Countries. It has two Plenary Ses-
sicns a year from Thursday to Sunday
which all Delfegates attend. These Ses-
sions lake place in different parts of Eu-
rope. In addition, the Heads of Delega-
tion and the Presidency meet five times
a year from lunchtime on Friday to
lunchtime on Saturday normally in
Brussels. The CCBE has working
groups considering professional
conducts; various aspects of the future
of the profession including multinational
and multidisciplinary practice and pro-
fessional advertising; Eastern and Cen-
tral Europe and relations with the EFTA
countries and the ABA. It also has spe-
cialist committees on company and
competition law. There are standing
consultative committees at the Euwropean
Court in Luxembourg, the Court of
Human Rights and the Council of Euro-
pe.

The CCBE has been particularly in-
volved in discussions with the Commis-
sion on questions involving the opening
up of the single markel within the EC,;
the ability of EC lawyers to o to ano-
ther EC country to give legal services to
thejr clients (both legal advice and re-
presentation in Court); the right of EC
lawyers qualified in one Member State
10 use their qualifications to assist them
in obtaining the legal qualifications in
another Member State; and the right for
EC lawyers to establish offices in other
Member States withcut requalifying as
Members of the local bar or Law Socie-
ty. The first question was decided by the
Legal Services Directive of 1977, In my
time the CCBE was very much involved
in the aegociations leading up to the Di-
plomas Directive of 1982 which came
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into force in January 1991, The provi-
sions of the Diplomas Directive are still
being worked out in the different Mem-
ber States.

For over twenty years the profession
and the EC have been attempting to re-
solve the questions of rights of esta-
blishment under home title. We have
come close to success but have nat
achieved it. In Dublin in 1991 a draft di-
rective was supported by eight of the
twelve Member States. Since then fur-
ther work has been done and I am cau-
tiously optimistic that a draft Directive
may be adopted at the Plenary Session
in Lisbon next month. The Commission
has said that it will adopt as a working
draft any Directive wich can be agreed
within the CCBE,

The CCBE makes representations to
the Commission on behalf of the legal
profession on other proposed legislation
affecting lawyers, e.g. on the approgria-
te rate for Valve Added Tax, the new
proposed directive on secondary diplo-
mas, and professional advertising. If the
Commission extends its activities info
other areas, for example, Social Europe
and Environmental Issues, the CCBE
will have to make sure thai the interests
of the legal profession are protected.
Whatever the final outcome of the
Maastricht proposals it seems to be in-
evitable that circumstances will dictate
that some additional topics will require
Community-wide treatment. For
example, lawyers may have a particular
contribution to make to the development
of an environmental audit. The CCBE
through its specialist committees also
makes representations to the Commis-
sion on company law and competition
law.

With regard to external matters, the
CCBE is also playing a leading part in
the GATT discussions as they relale (o
legal services. This fact was recently
acknowledged by Commissicner An-
driessen when answering questions in
the Furopcan Parliament, 1t has been in-
volved in separate discussions with re-
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presentatives of the American Bar Asso-
ciatior: en the free movement of lawyers
and will, T hope, scon be involved in si-
milar discussions with the Japanese. The
CCBE also has a coordinating role with
the Commission in providing help for
the emerging countries of Central and
Eastern Burope.

The Consnltative Commitiee at the
Court in Luxembourg meets regularly
with the Judges of both the European
Court and Court of First Instance. It has
been consulted extensively in the selting
up of the new Court of First Instance in
Luxembourg, which presently deals
with competition and staff cases, and in
developing its rules of procedure. At the
first hearing of the Court of First instan-
ce the President of the Court acknowled-
ged the real contribution the CCBE had
made. [t has been refreshing for us that
the Court has shown a great willingness
1o receive ideas and to consider them on
their merits. In addition, we have been
developing with the Court notes for gui-
dance on written and oral procedure so
that lawyers who do not appear regular-
ly befere the Court may better unders-
tand what the Court expects of them.

The Standing Committee at the
Court in Strasbourg is concerned not
only with questions of procedure but
also with human rigits. Of particular in-
terest is the agreement by some Member
States, called the Schengen Agreement,
on exchange of information after the re-
moval of custams barriers in 1993 and
whether this will adversely affect human
rights. The CCBE also meets the Legal
Affairs Committee of the Eurcpean Par-
liamnent. Tt is inevitable that the Parlia-
ment will become more powerful in the
next few years,

Despite the difference in cur legal
systems, we have managed to find a
common solution in relation to rules of
conduet for cross-border referrals. In
1988 in Strasbourg the CCBE adopted
unanimously a code of professional
conduct to apply io all cross-border acti-
vities. It deals not only with the require-
ment of the independence of the fawyer
and the need only to advise in those
areas of the law where a lawyer is com-
petent but also provides detailed rules
an such subjects as referral of matters to
other lawyers, charging of fees, clients'
funds and confidentiality of correspon-
dence. It remains a hope that a Cade

could be developed worldwide as an in-
ternational Code for al} cross-border ac-
tivities. It has been most encouraging
that the observer delegations of the
CCBE have also voluntary adopted the
CCBE Code.

In 1978 the CCBE adopled a
lawyer's identity card wich is issued by
national Bars and Law Societies to its
members in good standing and is reco-
gnised by the European Court and by
national anthorities, The card has been
adapted so that a separate version is
available to lawyers in the observer
countries.

Thanks to the generosity of the Da-
nish Bar the CCBE has set up a research
[nstitute in Copenhagen. Earlier this
year it produced the first part of a Cross-
Border Practice Compendium which
when completed, will describe the legal
profession and rules of professional
ethics in each of the Member States and
the Observer Countries. The volume so
far includes seven Member States and
five Oberver Countries. it 1s hoped to
publish other books which would assist
Jegal practitioners to have a better un-
derstanding of other legal systems.

The CCBE has strong links with the
International Lawyers Organisations, the
IBA, and UIA as well as AIJA. | hope
lhat the degree of cooperation between
the CCBE and AIJA can be strengthe-
fied. In February 1991 with the Dutch
and German Bars it sponsored a most
successfull European Lawyer's Confe-
rence attended by cover 804 lawyers
from all over Europe. A similar confe-
rence is planned for 31t March 1993 in
Brossels. I hope that many of the mem-
bers of ATJA who live and work in Eu-
rope wil) attend.

1t is significant that in our own inser-
nal discussions on the future of the legal
profession, we have similar concerns to
those of lawyers in other parts of the
world. As [ have already said, we have
not yet managed to agree on whether EC
lawyers should be eatitled to establish
offices in other EC countries te practise
as legal consultants. We are grapping
with the detailed questions of precisely
whal is required of lawyers qualified in
one member State before they can be
fully qualified in an other member State.
We are developping ethical principles
which can apply to all cross-borders ac-
tivities. We are concerned with mea-
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sures of consumer protection which
would provide safeguards for clients’
funds and eompensation for professional
negligence. In addition, we discuss other
topics of concern to lawyers worldwide
- multinational partnerships, multidisci-
plinary pastnerships particularly with ac-
countants, professional publicity, legal
aid, the protection of the consumer,
cantrol of fees and legal cducation. Tt
may well be that legal education is a
subject in which the CCBE and AlJA
have a particuiarly close interest,

The need for Bars and Law Societics
to take concerted action in putting for-
ward the views of the prolession has
never been grater. 1t is a fact of life that
we are becoming more interdependent.
The great advances in technology makes
it increasingly mobile requiring legal
services in different jurisdictions. Tran-
sactions are becoming incrcasingly in-
ternational. This means that major
changes in the structure of the profes-
sion in one country will have an cffect
in other countries, Lawyers must reco-
gnise this and work Lo achieve agreed
proposals that can be to their Govern-
ments and, within the EC, o the Com-
mission,

110 end by mentionning other chal-
lenges which face us all. There is an in-
creasing divergence in atiitude between
these who regard lawyers as an instru-
ment of the courts and those who regard
tawyers as an instrument of business.
The first lock to lawyers as participants
in the process of justice with a duty to
uphold the rule of law, to uphold fera-
lessly Lhe basic freedoms of speech,
freedom from imprisonment without fair
trial and to protect the weak against un-
Just oppression by the strong. The se-
cond look at lawyers as instramenis of
business 10 be treated on a level with
any other person who provides a servi-
ce. It is hmportant that we remain one
united profession with strong ethical
rules ans canons of behaviour which
apply to all lawyers.

Tt is also important that we contribu-
te to the development of a better world.
We must help to find means of ensuring
that access 1o legal service and to legal
advice and to justice is not a privilege
for the wealthy few and of helping and
suppotting the Bars in those countries
where the developmen( and maintenance
of the rue of law cannot be taken for




granted whether in the emerging coun-
tries of Central and Eastern Burope or in
other parts of the world,

This is a very challenging agenda.
Change affects not only those from large
firms or have a particular interest in in-
ternational practice but increasingly it
affects all practising lawyers. This is a
fact of life well understood by AIJA
which includes among its membership
lawyers not only from all parts of the
world bul also Jawyers in all different
types of practice.

Jolm TOULMIN
st Vice-President CCBE

Uniform Commercial Law
1n the 21st. century

Congress of the United Nations Commission
on International Trade Law (UNCITRAL).

he Unifed Nations Commission on

International Trade Law celebrated
its 25th birthday with a congress on the
theme of Uniform Commercial Law in
the 21st Century, held in New York,
May 18-22, 1992. Delegates from coun-
tries and international organizations
from all over the world attended the ses-
sion, which was held in the General
Assembly Hall at United Nations head-
quarters. AITA was represented by Ron
Allen, Presidential Delegate for the East
Coast; Rich Raymond, our designated
representative for United Nations activi-
ties in New York; and Randy Anderson,
President of the Civil Procedure
Comrmission.

The Congress reviewed UNCI-
TRAL's accomplishments in the pro-
gressive unification and harmonization
of international trade law during the past
25 years, and considered the needs for
the next 25 years. Over 60 speakers
from different regions and legal systems
presented a wide-ranging view of deve-
lopments in major areas of international
commercial law,

The Congress opened with an ad-
dress by Boutros Botros-Ghali, the Se-
cretary-General of the United Nations.
He emphasized that in an area of rene-
wed nationalism and even micro-natio-
nalism, there is an increasing need for
new legal infrastructures. Mr. Boutros-
Ghali urged that the rationalization of
trade law could and should serve as the
precursor to greater economic and social
cooperation. Presentations by a number
of former Secretarics of UNCITRAL
rounded out the opening session.

One, Professor John O. Honnold, a
leading authority on United States
contract law as well as an early Secreta-
ry and emince grise of UNCITRAL,
noted the following four essential goals

of the body's work in the formahization
of international trade law.

Clarity : the need for the law to lead
to a predictable, if not a certain, result in
any given case - despite the challenges
inherent in law's depending upon often
unfranslatable words rather than upon
numbers or chemical formulae. Profes-
sor Honnold observed that it is often ea-
sier to agree on the desired results than
on the language which should produce
them, for which reason he suggested
that it is better, despite the resistance of
some lawyers wedded to the jargon of
their own legal system, to draft in “vul-
gar" language.

Flexigibility : UNCITRAL has been
active in preparing international conven-
tions, model laws and model contracts.
Even in conventions, in which maxi-
mum uniformity is desirable, there has
been an effort to leave room for growth
and flexibility without the necessity of
amendment, for example by allowing
the parties' contract to override a
convention if they deem it wise and by a
convention's giving effect to evolving
practices and usages.

Modernization : UNCITRAL work
may respond more easily than national
law to aew concepls and practices in
trade; to the extent that some nations
may have domestic laws concerning
such matters {e.g., computer law), UN-
CITRAL may profit by their experience
and perhaps refine the statutory scheme,

Fairness : UNCITRAL endeavors
both to achieve the fair result and to
avoid dominatien of any legal area by
powerful interests over smaller, less po-
werful ones.

Status
of existing conventions

The scope of UNCITRAL's activilies
1s reflected in the following table, which

so1slations
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summarizes the major UNCITRAL
Conventions and their present status.

A number of commentators focused
on the Vienna Sales Convention. One
pointed out that the number of states ha-
ving ratified the Convention (34} is not
enough out of a world community of
160 paticns. For example, Belgium, the
United Kingdom and Japan have not ra-
fified the convention, nor is it widely ra-
tified in Latin America. The commenta-
tors uniformly called for a greater know-
ledge of the convention and broader rati-
fication. One of the commentators focu-
sed on subject matters not covered by
the convention, such as fraud and du-
ress, which are Jeft to national law, Al-
though these particular items may be
mors appropriately left to domestic law,
there was some feeling that the conven-
tion's exclusion of exemption/disclaimer
clauses was regrettable, since it would
be beneficia) top have a uniform law
wilh respect lo those matters.

With respect to {uture areas for UN-
CITRAL involvement, the working
group on international payments repor-
ted concerning its identification of legal
issues arising from the use of electronic
data interchange ("ED1") in international
trade. The requirement of a paper-based
writing may be viewed as a barrier to the
developemnt of electronic commerce.
The working group proposed that legal
norms and rules should be prepared
concerning the use of EDI in internatio-
nal trade. That work might lead to the
drafting of a convention, a mode! law or
perhaps a statement of general prin-
ciples.

Numerous other subjects were dis-
cussed during the week, such as the UN-
CITRAL Model law on Interpational
Commercial Ashitration, the 1990 Inter-
national Chamber of Commerce Inco-
terms, and the Convention on Internatio-
nal Bills of Exchange and International
Promissory Notes. The Congress accom-
plished its objective of promoting awa-
reness of subjects where there can be
greates harmonization of international
legal norms. ALJA will continue 1o ex-
pand its involvement in this important
area. Members with a particular interest
may contact Richard Raymond.

Richard C. RAYMOND,
New-York,

Convention

L.

Convention of the Limitation
Period in the Tnternational
Sale of Goods (New York, 1974)

. Protocol Amending the Convention

on the Limitation Period in the
[nternational Sale of Goods
(Vienna, 1980}

. United Nations Convention on the

Carriage of Goods by Sea,
{Hamburg, 1978)

. United Nations Convention on

Contracts for the International
Sale of Goods {Vienna, 1980)

. United Nations Convention on

International Bills of Exchange
and International Promissory
Notes (New York, 1988)

. United Nations Convention on

the Liability of Operators of
Transport Terminals in Inter-
national Trade (Vienna, 1991)

. UNCITRAL Model Law on

International Commercial
Arbitration (1985)

. Convention on the Recognition

and Enforcentent of Foreign
Arbitral Awards (New York, 1958)
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Status

Ratifications
and Accessions : [3

Accessions : 10

Ratification and
Accessions : 20

Ratification,
Accessions,
Approvals and
Acceptances : 34

Ratification and
Accessions ; 1

Ratification and
Accessions necessary
to bring the Conven-
tion into force: 5
Legislation based

on model law enacted
in 8 countries
Ratification and
Accessions ; 86




Le droit grec

en matiere d'accidents de la route

Apercu du droit grec

sur les accidents de la circulation

en matigre d'accidents de la route

sont régis par les régles générales

des articles 914 et svivants du
Code Civil Hellénigue, c'est-i-dire par
les dispositions relatives aux délits ci-
vils, ainsi que par laloi 1911.

Les dispositions relatives aux délits
civils instaureat la responsabilité subjec-
tive étant donné qu'une faute de l'auteur
du dommage est requise, alors que 1a loi
1911 introduit fa responsabilité objecti-
ve, c'est-A-dire une présomption de res-
ponsabilité.

Quant & |'¢tendue de la répartition
des dommages, les dispositions [égales
susdites ne présentent ancune différence
essentielle et généralement le demandenr
invoque cumulativernent dans son action
tant les regles du Code Civil que celles
de 1a loi sus-mentionnée, comme base
juridique de son action en réparation.

2 Llexistence dun lien de causalité

1 En Grece, les dommages-intéréts
[ ]

entre I'accident ¢t le dommage est
* une condition fondamentale pour
la naissance de l'obligation en dé-
dommagement. La théorie de la cause
adéquale est prédominante dans la doc-
trine et la jurisprudence helléniques. 11
s'agit de la cause, laquelle, de par son ca-
ractére, suffit d'aprés ['évolution normale
des choses et I'expérience humaine com-
mune pour provoquer le dommage
(CAUSA ADAEQUATA). Concernant
[e remboursement des frais exposés par
la victime, pour qu'l seit fait droit & ses
prétentions, il faut que le Tribunal ad-
mette que la victime du dommage était
en droit de considérer ces frais comme
nécessaires,

dents de la route compense les 1é-

L'indemnité versée en cas d'acci-
3 4 sions corporelles de la personne

ou la détérioraticn de sa santé. Elle com-

pense également les frais d'hospitalisa-

tion, c'est-3-dire les frais nécessaires au
rétablissement de la santé de la victime.

Se basant sur la théorie de la PRE-

VOYANCE EXCESSIVE, qui a souvent

lien dans Ja pratique, les Tribunaux limi-

tent le remboursement des frais d'hospi-

talisation. 11 y a prévoyance excessive
lorsque certaines dépenses effectuées ne
s'imposaient pas de fagen objective.

L'indemnité couvre aussi les dom-

mages suivants causés a la victime :
1) la perte de revenus due & l'incapacité
de Ia victime d'exercer son activité
professionnelle,
les privations futeres qu'implique la
diminution de sa capacité de travail,
Cette question fait I'cbjet d'un exa-
men in concreto et aon in abstracto.
11 est examiné notamment si la victi-
me doit changer de métier en fonc-
tion toujours du degré et de la durée
de I'incapacité déterminée par exper-
tise, La détermination du dommage
est aisée en ce qui concerne les
employés du sectenr public et privé,
mais difficife en ce qui concerne les
professions libérales,

3) l'augmentation des dépenses due au
changement du régime alimentaire, 2
T'embanche d'une aide ménagére ou
d'une baby sitter, & 1'absorption de
médicaments, 4 la nécessité de kiné-
sithérapie, etc...

Parmi les éléments, qui sont pris en
considération pour le cateul de l'indem-
rité, figurent la natore du dommage, le
métier de la victime, la durée de V'incapa-
cité d'exercice de sa profession, les reve-
nus de 1a victime, 1'infirmité ou ta défor-
mation, daas la mesure o #s influent sur
I'avenir de la victime, etc.

2

~—

Vindernité : le fait de porter at-

teinte & la santé ou au corps de la

personne produit des effets neo
seulement sur la victime immédiate du
dommage mais également sur d'autres
persoilnes, telles que l'employeur en cas
de préjudice porté & lemployé,
'€poux(se) en cas de préjudice porté an
conjoint et les parents lorsque le préjudi-
ce est porté 4 leur enfant, lequel leur
offre ses services. Un accident de [a
route produit donc des effets se iépercu-
tznt sur de tierces personnes, les victimes
par ricochet. Le principe en droit grec est
J'indemnisation de la victime "fmiédiate
“du dommage. A titre exceptionnel, sont
indemnisées les victimes du dommage
"par ticochet", qui sont les personnes
ayant le droit en vertu de Ja loi-d'exiger
de la victime de l'accident de la route
tne pension alimentaire ou la prestation
de services.

Un accident de la route peut avoir
)

4 La personne du bénéficiaire de
]

pour résultat la mort de Ja victi-

me. Cette mort provoque divers

dommages pécuniairs & sa famil-
le. L'acteur du dommage est tenu de
rembourser les frais d'hospitalisation
pendant la période de temps allant de la
provocation du dommage & la mort, les
frais d'enterrement ainsi que de verser
une indemnité aux personnes qui en
vertu de la loi ont le droit de réclamer &
la victime une pension alimentaire ou la
prestation de services. Les notions de
pension alimentaire, de prestation de ser-
vices ainsi que de bépéficiaires de celles-
ci sont essentiellement régies par les dis-
positions du droit de la famille.

6 Dans un accident de [a route, les
¢ véhicules aussi subissent des dé-

M [ égislations
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ghts. Le véhicule de la victime est d'habi-

tude le plus endommagé.

- En cas de détérioration totale du véhi-
cule, la victime du dommage a le
droit de choisir si elle va acheter un
véhicule d'occasion ou neuf.
Cependant, I'indemnité que devra ver-
ser l'anteur du dommage sera fixé en
fonction de la valeur du véhicule
antérieure au dommage. Antrement, il
y aurait enrichissement sans cause de
la victime,

En cas de détérioration partielle, la

répartition des dommages est plutét

facile, car elle est basée sur les fac-
tures d'achat des pieces de rechange et
des services de réparation,

Dans tous les cas, l'indemnité concer-
ne la vateur des piéces de rechange et des
réparations effectuées dans un intervalle
de temps raisonnable & compter du jour
de l'accident afin que d'éventuelles aug-
mentations de prix ne soient pas suppor-
tées par l'antenr du dommage. Ceci est
valable aussi au cas ol la victime a choisi
de ne pas faire réparer son véhicule. En
regle générale, en cas de détérioration
pattielle du véhicule, l'indemnité com-
prend la valeur des pigces de rechange et
la rémunération du travail de réparation,
ainsi qu'une somme relativement modeste
pour la dévaiorisation commerciale et
technique que subit la voiture endomma-
gée.

Le dreit hellénique n'ignore pas

7 I'indemunisation du préjudice
¥ moral, Selon l'article 932 du Code

Civil Hellénique, le Tribunat peut

allouer une réparation pécuniaire raison-
nable suivant son appréciation pour cause

de préjudice moral, indépendamment de
I'indemnité due en raison du préjudice
patrimonial causé par un acte illiciie. En
cas de mort d'homme, la réparation du
préjudice moral est allouée 4 la famille de
la victime 2 titre de pretium doloris. Cette
indemnité est équitable, mais le montant
qui est ationé par les Tribunaux en Gréce

est neftement inférieur & celui accordé
dans d'autres pays. Cela devient une in-
demnité symbolique, pour ainsi dire.
Par application des articles 914 et
8 suivants du Code Civil, les récla-
¢ mations de la victime se prescri-
venl par ¢inq (3) ans & compter du
jour ol la victime a pris connaissance du
préjudice et de 1'auteur du dommage. Par
contre, par application des dispositions de
la Joi 1911, les réclamations de la victime
se prescrivent par deux (2) aus & partir du

jour de l'accident. La prescription bréve

atténue la sévérité de la responsabilité ob-
jective instaurée par la Toi 1911, Cette
prescription biennale s'applique unigque-
ment si les réclamations de la viclime
son{ fondées sur cette loi. Si les réclama-

tions de celfe-ci sont fondées sur le Code
Civil (c'est-a-dire sur les articles 914 et
suivants du Code Civil), la prescription
est alors quinquennale. 11 est évident qu'a
condition de pouveir prouver la responsa-
bilité subjective (comportement fautif) de
l'avteur de l'accident, les personnes préju-
diciées invoqueront toujours les articles
914 et snivants du Cede Civil applicables
aux délits civils,
En cas de blessure d'une personne
9 dans un accident de la route, en
¥ principe une action pénale est en-
gagée contre le responsable des
lésions coporelles. Dans ces cas-13, le
Tribunal Civil saisi de I'action de la victi-
me en réparation suspend, 4 la demande
des parties cu méme de plein droit, le
procés civil Jusqu'd ce que la juridiction
pénale rende un jugement définitif.
La loi prévoit que sont tenus de
10 réparer les dommages de fagon
cumulative et méme selidaire
(in solidum), le conducteur du
véhicule, qui a provoqué le dommage, le
propridtaire du véhicute et la compagnie
dassurance avec laquelle a été conclu le
confral d'assurance, qui est cbligaloire en
Grece en ce qui concerne la responsabili-
té civile du propriétaire du véhicule.
Si l'auteur de T'accident est in-
11 connu ou n'avait pas conclu de
¢ contral d'assurance, c'esl une
228

personne mogale spéciale de dreit privé
(sous la dénomination CAPITAL AUXI-
LIAIRE) qui peut étre assignée en répara-
tion des dégdts. Du fait du versement de
l'indemnité, le Capital Auxiliaire se trou-
ve subrogé dans les droits de |2 victime et
peut, par la suite, se tourner contre Tau-
tewr de l'accident.
Sur le plan procédural, le Code
12 de Procédure Civile prévoil une
8 procédure spéciale pour Jes ac-
tions relatives aux accidents de
la route, laquelle facilite au demandeur Ja
preuve de ses allégations. Les Tribunaux
matériellement compétents sont les Tri-
bunaux de Paix (lorsque le montant de
l'indemnité réclamée n'excéde pas
300.000 drachmes) et les Tribunaux
d'Instance (lorsque I'indemnité dépasse
les 300.000 drachrtes). Sont Lerritoriale-
ment compétents, cumulativement, les
Tribunaux du domicile ou du siége des
défendeurs et ceux du lieu de T'accident,
Le demandeur a la possibilité de choisir
parmi ces Tribunaux celui qu'il saisira de
son action,

Christos Onidis.
Athénes



Legal protection of CAD/CAM Programs
in the Enropean Community

Introduction.

The computer like & chisel to a
sculptor can be a instrument to accom-
plish specific creations and designs. A
computer work comes into being becau-
se the computer converts the data fed in,
the input, by means of a computer pro-
gram into new data. The question arises
whether works accomplished with the
computer can qualify in any way for
legal protection, There are no laws in
Europe which expiicitly have a protec-
tion regime for works created with com-
pulers. Since a computer ¢an nowadays
be used to create many types of designs,
drawings, texts and other creations in
many areas, protection of works brought
aboul with a computer as the instrument
is desirable in ceriain cases. In the ab-
sence of an explicit ruling, the extent to
which existing laws can apply has been
sought. In many European countries the
protection of computer works has been
sought in copyricht.

Computer and copyright are more
often involved with each other. In many
European Community countries (France,
UK, Germany, Italy, Belgium, Luxem-
bourg, The Netherlands, Ireland, Den-
mark, Greece, Spain and Portugat) com-
puler software is provided with copy-
right protection based on copyright law.
Several EC countries, like France, Ger-
many, the United Kingdom, Spain and
Denmatk, have already included a stipu-
lation in their Copyright Act, in which it
is stated that computer software can be
considered as a work protected by copy-
right in the sense of the Copyright Act,
provided that the requirements set by the
respective copyright acts on works have
been met. In Belgium, Ireland, Luxem-
bourg and Portugal, protection based on
copyright is adjudged by a favourable
Jower court judgement or the opinions
of experts. Furthermore legislation or
decrees concerning the protection of
software have been proposed in these
couniries. In Ttaly and the Netherfands
significant case law precedents support
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the protection of software under the co-
pyrightlaw.

Legislation or degrees have also
been proposed in these countries. Natio-
nal laws do not, however, all offer the
same level of protection on for example
: the duration of the protection and the
interpretation of the law. In the member
states, protection ranges between 25
years from the date of the program’s
ercation and 70 years after the author’s
death. Differences exist in the interpre-
tation of the law by the court especially
in the area of originality. Hence, becau-
se of these and other differences, the
range of programs and the titles to pro-
tection vary from one member state to
another. The United States and Japan on
the other hand have both introduced an
extensive copyright system o protect
software. In arder to compete with these
two countries, the European Commis-
sion has decided to establish a regulato-
ry framework to give equal protection to
software throughout the European Com-
munity. It has decided for proetection
along the lines of what is offered by the
law of copyright. Copyright offers pro-
teclion against illegal copying, can adapt
to new technologics, and discourages
market domination which might hinder
development and further progress since
copyright only protects the expression
of an idea and not the idea itself. In the
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meantime the Council of Ministers of
the BC drew up an European directive
on May 14, 1991 concerning the legal
protection of computer programs.

All member countries of the EC
most bring their (copyright) legislation
into fine with this directive by | January
1993 (European harmonisation of legis-
lation). Computer software will conse-
quenily be a work which can qualify for
copyright protection in the whole of the
EC. In summary foliow hereunder a des-
cription of the BC directive. All member
states shall protect computer programs,
by copyright, as literary works within
the meaning of the Berne Convention
for the protection of literary and artistic
warks.

Protection in accordance with the di-
rective shall apply to the expression in
any form of a computer program. Ideas
and principles which undertie any ele-
ment of a computer program, including
those which wnderlie its interfaces, are
not protected by copyright under this di-
rective. The exclusive rights of the righ-
tholder shall include the right to do or to
authorize the permanent or temporary
reproduction of a camputer programm
by any means and in any form, i pact or
in whole.

In so far as loading, displaying, run-
ning, transmission or storage of the
computer program necessitate such re-

ations

|

”

€15

_IB




soislations

M1 cois

production, such acts shall be subject to
authorization by the rightholder.

The rightholder has the right lo au-
thorize the translation, adaptation, artan-
gement and any other alteration of a
computer program and the reproduction
of the results thereof, without prejudice
to the rights of the person who alters the
pregram. In the absence of specific
contractual provisions, the acts referred
to above shall not require authorizalion
by the rightholder where they are neces-
sary for the use of the computer pro-
gram by the lawful acquirer in accordan-
ce with its intended purpose, including
for etror correction. The making of a
back-up copy by a person having a right
to use the computer program may not be
prevented by contract insofar as it is ne-
cessary for that use. The autherization
of the rightholder shall not be required
where reproduction of the code and
translation of its form are indispensable
to obtain the information necessary to
achieve the interoperability of an inde-
pendently created computer program
with other programs, provided that the
strict conditions are met (the acts are
performed by the licensee or by another
person having a right to use a copy of a
program, the information necessary to
achieve interoperability has net pre-
viously been readily available to the per-
sons referred to above and the acts are
confined to the parts of the original pro-
gram which are necessary 10 achieve in-
teroperability).

In this directive nothing has been in-
cloded about the protection of works
made by means of computers and soft-
ware,

In case the computer work is a con-
puter program this EC directive can be
of some importance. In case the outco-
me is not a computer program, but ano-
ther type of work, the EC directive is of
10 importance.

There is no Eurcpean Community
which has a copyright Act that explicity
protects computer work or which is
considering amending their Act for this
type of work.

The question arises whether works
(those which are not a computer pro-
gram) made totally of partially by means
of computer can be protected by copy-
right.

In general it can be said that only
products of human activity can be the

objects of copyright. The question is
then whether human activity underlies
the computer work, in such a way that it
can be considered as a work in the sense
of the respective copyright acts and co-
pyright protection is consequently pos-
sible. If it is argued that only works
which are the result of human activity
can be considered as a work in the sense
of the sespective copyright acts, and if it
is assumed that a computer work is a
work made totally or partially by ma-
chines, then copyright protection cannot
be appealed to for a computer work. The
assumption here is that human activity
does not underly a work produced by a
computer. However, a computer is not
able to operate independently, this
means without human instructions un-
derlying this operation. Each computer
operation is the result of a programming
operation carried out by human beings.
After all the human being gives instruc-
tions 1o the computer with which the
computer sets to work. The computer
work is the result of these instructions
given by the human being. Seen in this
way copyright on computer works in ge-
neral appears not to be excluded from
protection.

If if is assumed that the computer
work has been achieved by means of
human activity this still does not, howe-
ver, automatically mean that it can be
considered as a work in the sense of the
tespective copyright acts. Every compu-
ter work must meet the requirements set
down for a work in the various acts to
qualify foy copynight protection. The cri-
terion is not whether the work has been
accomplished as a result of human acti-
vity but whether, and here I restrict my-

" self to Dutch law, the work has its own

individual character, T am referring here
to a so-called requirement of originality.
The requirereent of originally does not
imply that is must be a case of absolute
objective originality. A work is original
if it is new for the maker, It is then a
case of subjective originality. The work
must result from the maker and be new
for the maker. The maker of the compu-
ter waork is the one who has given the
insteuction to the computer. Il can be
considered as a computer work which
has been ereated by the maker, if the av-
thor is able to exercise some influence
on the achieved result.

To obtain copyright protection regis-
fration is not required.

The maker {the cne who gives the
computer the instructions) just claims
that his computer work can be protected
by copyright. In case somebody contests
this copyright, the maker has to prove
that the computer work meets all the re-
quirements set down for a work in the
various acts to qualify for copyright pro-
tection (originality, own individual cha-
racter etc.). By difference of opinion it
is up o the respective courts to judge
whether a computer work can be protec-
ted by copyright or not.

If we assume therefore that computer
works qualify for copyright protection
provided that the requirements set by the
respective copyright acts are met and Lhe
works consequently have their own indi-
vidual character, then the maker, the one
who has given the instructions to the
computer, can take legal acticn against
someone who makes repreductions of
his work and/or publishes it.

According to the Dutch law the
maker is allowed, in case of infringe-
ment, to request the court to judge the
infringements illegal, and to issve a pro-
hibition to every further infringement, to
claim damages, 10 attach the unlawful
reproductions, 1o claim the unlawful re-
productions as his own property, 1o
claim destroyment of all the unlawful
reproductions,

The laws of copyright operate teri-
torially. They usually enly provide pro-
tection for the country’s nationals or for
works first published in that country.
Treaties and bilateral agreements deal
with the availability of protection for fo-
reign authors. Bilateral agreements often
grant the same protection with the
condition or reciprocity.

The most significant international
treaties relating to copyright protection
are the Berne Convention and the Uni-
versal Copyright Convention, The Berne
Convention has been concluded in Sep-
tember 1968. About 80 countries are
members of this convention, the United
States has also been a member since
March 1st, 1989. The primary aim of
this convention is to ensure international
protection for works of literature, scien-
ce or art. The maker of a work which is
pretected by the Berne Convention has
the advantage, that the rights whicl are
assigned to the nationals of that country

-30-



also apply o him. This is the case in
each country affiliated with the Berne
Convention. The Universal Copyright
Conventicn has been concluded in Sep-
tember 1952. There ate also 30 countries
affiliated with it. The UCC has the same
principles as the Berne Convenlion.
Works by authors who are nationals of
one of the convention countries always
qualify for protection, works by authors
from non-convention countries can also
qualify provided that the work has fivst
been published in a convention country,

The UCC, however, has a lower
level of protection than the Berne
Convention. It also contains fewer
conditions by which an appeal can be
made directly. Most of the stipulations
apply to the member countries.

The question arises whether it also
might be possible to ebtain patent pro-
tection for a work made by means of
computer and software. In case a com-
puter work can be considered as an in-
vention in the sense of the respective pa-
tent acts or the Buropean Patent Treaty,
provided that the requirements set by
these acts and Lreaty on patents have
been met, it is conceivable that a compu-
ter work can he protected by patent.

Within the European Commumity or
the WIPO the protection of computer
works is not an important issue. In many
European countries computer works ¢an
qualify for protection in accordance with
the respective copyright acts. The EC di-
rective on software protection, which
has in the meantime been made, does
not refer to the protection of computer
works, Perhaps in the future the EC will
also strive for harmonisation on this
point in the EC harmonisation. For the
timebeing the conclusion is that it the
maker of a computer work in Europe
wants to oppose someone who has in-
fringed his rights he must base his case
on the national copyright acts.

Fredericus MUTSAERTS,
Utrecht,
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tant des négociateuwrs du
GATT, dans le cadre de
I'’’Uroguay Round”, de
prendre en considération les
spécialités (notamment déonto-
logiques) des professions libé-
rales (et donc de la profession
d’avocat) et, en conséquence, de
leur accorder un statut parficulier
dans le cadre de la libéralisation des
services poursuivie par le GATT.

Nul doute, & mon sens, que si nous ne parverons pas & faire entendre notre voix
avant la conclusion de ces négociations, etfou si les négociateurs du GATT persistent
& faire la sourde oreille, les conséquences pourraient en étre dramatiques pour notre
profession, nos clients, et chacun d’entre nous. 1l est vrai cependant que, d’une part le
caractére purement inlergouvernemental des négociations GATT rend difficile une in-
tervention efficace de la part d’organisations non-gouvernementales, comme
PUMPL, ou I’ANA, et que d’autre part, cette question qui a €té longuement discutée
au sein de 1" ATFA lors de la réunion de son Comité Exécutif 2 Baden-Baden, le 30 no-
vembre 1191, a’a pu faire I'unanimité au sein de celui-ci.

C’est done A titre personnel que je vous fnvite 3y prendre garde et & tout mettre en
oeuvre pour empécher que notre profession soit rahaissée au rang d’un valgaire servi-
ce, banal et quelconque, parmi tant d”autres.
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